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(n)  See Stephen W. Gard, Fighting Words as Free Speech, 58 WasH. U. L.Q. 531, 572-76 (1980).

(=) See Henry Louis Gates, Jr., War of Words: Critical Race Theory and the First Amendment, in SPEAKING OF RACE,
SPEAKING OF SEX : HATE SPEECH, CiviL RIGHTS, AND CiviL LiBERTIES 25 (Henry Louis Gates, Jr. et al. eds., 1994).

() 405 U.S. 518 (1972).

(©) See eg, GERALD GUNTHER AND KATHLEEN SULLIVAN, CONSTITUTIONAL Law 1046-47 (14th ed. 2001); Dana Moon
Dorsett, Hate Speech Debate and Free Expression, 5 S. CAL. INTERDIS. L.]. 259, 264-68 (1997); S. Douglas Murray, The
Demise of Campus Speech Codes, 24 WESTERN ST. U. L. REV. 247, 254-56 (1997).

(t~) See Nadine Strossen, Regulating Racist Speech on Campus : Modest Proposal 2, 1990 DUKE L.J. 484, 508-09.

(00)  See id. at 509.

(o»)  See Gard, supra note 3, at 577-78.

(2) Seeid. at 578.

(=) Seeid.

(2)  See James WEINSTEIN, HATE SPEECH, PORNOGRAPHY, AND THE RADICAL ATTACK ON FREE SPEECH DOCTRINE 27 (1999).

() See Richard H. Fallon, Jr., Sexual Harassment, Content Neutrality, and the First Amendment Dog That Didn’t Bark,
1994 Sup. Ct. REV. 1, 42.

(=) See Thomas C. Grey, Civil Rights vs. Civil Liberties : The Case of Discriminatory Verbal Harassment, 8 Soc. PHIL. &

PoL. 81, 93 (1991).
) See id.

) See also KENT GREENAWALT, FIGHTING WORDs 54 (1995).

17 16 15

) See Steven J. Heyman, Spheres of Autonomy : Reforming the Content Neutrality Doctrine in First Amendment Jurispru-
dence, 10 WM. & MARY BILL oF RTs. J. 647, 682-83 (2002).

Q) See id. at 689-98.

%) See Susan Gellman, Sticks and Stones Can Put You in Jail, but Can Words Increase Your Sentence ? Constitutional and
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Policy Dilemmas of Ethnic Intimidation Laws, 39 UCLA L. REv. 333, 355-80 (1991).

See id. at 364.

See id. at 368.

See id. at 371-74.

See id. at 374-75.

See id. at 375-76.

391 U. S. 367 (1968).

See Gellman, supra note 19, at 376.

See id. at 376-78.

See id. at 378-79. See also JaMES B. JacoBs AND KIMBERLY POTTER, HATE CrIMES : CRIMINAL LAaw & IDENTITY POLL
TICs 127-28 (1998) (Bm N #H O\ vERvEPe<t Vs ipt ol | QEBRSME X DENeQ 408 1y £ 5
FRE D 5 WERRSIRE N U900 A e°).

See FREDERICK M. LAWRENCE, PUNISHING HATE : Bias CRIMES UNDER AMERICAN LAaw 106-07 (1999).

See id. at 107-09.

See 1d. at 98

See 1d.

See FRANKLYN S. HAIMAN, “SPEECH ACTS” AND THE FIRST AMENDMENT 30-31 (1993).

485 U. S. 46 (1988).

See HAIMAN, supra note 33, at 31-32.

See Richard Delgado, Words That Wound : A Tort Action for Racial Insults, Epithets, and Name Calling, in MARI J.
MaTtsupa et al, Worps THAT Wounp : CriTICAL RACE THEORY, ASSAULTIVE SPEECH, AND THE FIRST AMENDMENT 100
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See id. at 109-10.

See id. at 110.

See id.

RESTATEMENT (SECOND) OF TORTS § 46 (1) (1965).

See Michael K. Steenson, Civil Action for Emotional Distress and R. A. V. v. City of St. Paul, 18 WM. MITCHELL L. REV.
983, 985 (1992).

Frisby v. Schultz, 487 U. S. 474 (1988).

See Steenson, supra note 42, at 994-95.

See id. at 998.

See 1d. See also Shawna H. Yen, Redressing the Victim of Racist Speech after R. A. V. v. St. Paul: A Proposal to Permit
Recovery in Tort, 26 CoLuM J. L. & Soc. Pros.s. 589, 626-29 (1993) AAE%%MEEWMWAE@A R0 eRn ) e
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(5) See Kingsley R. Browne, Title VII as Censorship : Hostile-Environment Harassment and the First Amendment, 52 OHIO
St. L.J. 481 (1991).
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i O R SR Q NI 1) 50----- 1038 [© 29 C. F. R. § 1604. 11 (a).

477 U. S. 57 (1986).
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See Browne, supra note 47, at 502.

See id. at 503.

See id. at 505.
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See id. at 510-31.
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See Deborah Epstein, Can a “Dumb Ass Woman” Achieve Equality in the Workplace ? Running the Gauntlet of Hostile
Environment Harassing Speech, 84 GEo. L.J. 399, 409-15 (1996).

See id. at 415-18.

See id. at 418.

See 1d. at 424.

See 1d. at 434.

See WEINSTEIN, supra note 12, at 63-64.

2 & 4c — 4 N (Ronald Dworkin) %8400 M KB {0 4800° 387 SO iR B MR E S8 B O Ve 0
7 R SRR A S U 5 S @RI R A0 L ER O MBS -0 QR 400 ) VIRBHEN AR ) o ) ) 28 S ol
M5 RN WY SR VXK X 4 (counter-factual test) WEES30° 1) QIR XL D HAE N K&
TN QHHEA BB QIHENTEY RN R BEROZ VS SR DS Ao R IR QI L - RASE HR O JIREE A I
s¢° RONALD DWORKIN, FREEDOM’'S LAW 255 (1996)" [ 4 = i « 2 D dc—ar NHEON\ [ OIXING [mHEOH] NN (<8
] RRR) KB KEY K - R - mEIE——aREQ XN —w% - 1 =R R [Kih ] Re—] ¥
R E | feV) I (1 BRER) 27 [Kib] @¥&ulbn ¢ AFHEERHERIE XV R | KEmEV-" 110
W S IR B ) B L Q% R Y0 B ¢ AEIE - BISHS S IIIE SR L 0. $HS-08 5000 07 [RKR] LRI
NERRME NS | HOTKE - ESIHEREL O V8o SR NI 0~ S BIHRNIE L 2B ERN B0
HEMLO0 Ve’

432048 Epstein, supra note 57, at 426, n. 158 ZEERUK b4 + N X XA Q) 5 NEEAe° HMHE - EHP | X2 [K
fb | ORISR I HEm O W RBEEY [Kif] © mEENEH L Hem O UREERKES | | O NEIR e
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Liberty in Hate-Speech Cases, 65 L.aw & CONTEMP. PROBs. 33 (2002) 3" +©+Q{II<<KH -1 HRT ¢ © dhitd L b R
SApEN O S VR N &R e

(B) See Charles J. Ogletree, Jr., The Limits of Hate Speech : Does Race Matter ?, 32 Gonz. L. Rev. 491, 507-08 (1996/1997).

() See id. at 508.

(T) Seeid

() See id. at 509.

(&€) Helen Ginger Berrigan, “Speaking Out” about Hate Speech, 48 Loy. L. REv. 1 (2002) 3o QDK Y S TiRINiENE
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82-83 (1994); SpeecH AND EquaLiTy : Do WE REALLY HAVE TO CHOOSE ? 64 [Martin H. Redish] (Gara Lamarche ed,,
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Analysis, 29 IND. L. Rev. 257, 303-04 (1995) ({ ~~ » XNV — = QRN BN 1A K X~ ) H#HRH Q108 S 0 B
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MA@ °); Wojciech Sadurski, Racial Vilification, Psychic Harm, and Affirmative Action, in FREEDOM OF COMMUNICA-
TION 88-89 (Tom Campbell and Wojciech Sadurski eds., 1994) (E<EL - OLL O S (abusive) I8 )" HA
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)45 O 42° See generally David Goldberger, Sources of Judicial Reluctance to Use Psychic Harm as a Basis for Suppres-
sing Racist, Sexist and Ethnically Offensive Speech, 56 BROOKLYN L. REv. 1165 (1991). m < =~ R Q@ SR ERENEST 10
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(8) See Kent Greenawalt, Criminal Coercion and Freedom of Speech, 78 Nw. U. L. Rev. 1081, 1097-1100 (1983).
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(82)  See Harris v. Forklift Sys., 510 U. S. 17 (1993).

() DD NBIREQIENI L 5V -2 HPIEN UK 0° See generally Kingsley R. Browne, Zero Tolerance for the First
Amendment : Title VII's Regulation of Employee Speech, 27 OHi0 N.U. L. Rev. 563 (2001). #47” QB QI MK X N+
BWEIEmEA) OV Jules B. Gerard, The First Amendment in a Hostile Environment: A Primer on Free Speech and Sex-
ual Harassment, 68 NOTRE DAME L. REv. 1003 (1993) #0\8s2°

% o > (Eugene Volokh) ##{H<)EL O0QLIKRY KO UEBNERBWNIE@° Eugene Volokh, Freedom of



Speech and Workplace Harassment, 39 UCLA L. Rev. 1791 (1992) ; How Harassment Law Restricts Free Speech, 47 RuT.
GERS L. REv. 563 (1995); What Speech Does “Hostile Work Environment” Harassment Law Restrict 2, 85 Ggo. L.J. 627
(1997).

PROT @n&ﬁnﬁmibm RE VA QIR O Y 550° See e.g,, Marcy Strauss, Sexist Speech in the Work-
place, 25 Harv. C.R.-C.L. L. Rev. 1 (1990) ; Amy Horton, Comment, Of Supervision, Centerfolds, and Censorship : Sexual
Harassment, the First Amendment, and the Contours of Title VII, 46 U. MiaMi L. Rev. 403 (1991) ; Fallon, Jr., supra note
13; Jessica M. Karner, Political Speech, Sexual Harassment, and a Captive Workforce, 83 CAL. L. REvV. 637 (1995); Linda
S. Greene, Sexual Harassment Law and the First Amendment, 71 CHL-KENT L. REV. 729 (1995) ; GREENAWALT, supra note
16, at 77-96; Juan F. Perea, Strange Fruit : Harassment and the First Amendment, 29 U. C. Davis L. Rev. 875 (1996) ;
David Benjamin Oppenheimer, Workplace Harassment and the First Amendment : A Reply to Professor Volokh, 17 BER.
KELEY J. EMP. & LaB. L. 321 (1996).
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(—) See JAMES WEINSTEIN, HATE SPEECH, PORNOGRAPHY, AND THE RADICAL ATTACK ON FREE SPEECH DOCTRINE 147-48
(1999).

() See id.
(n)  See id
(=) See FRANKLYN S. HAIMAN, “SPEECH ACTS” AND THE FIRST AMENDMENT 32-33 (1993).
(o)  See id at 33.
(w) Seeid.
(~) See id.
(00) See WEINSTEIN, supra note 1, at 144. See also Nadine Strossen, Regulating Racist Speech on Campus: Modest Proposal ?,
1990 DUKE L.J. 484, 567. & = 0y ] N381) Q@ 4 SBEERR S HO W BEHV O W7 U 0K O R & S QHEQ
FHF{HHQ EHWIDE S 550° See Henry Louis Gates, Jr., War of Words: Critical Race Theory and the First Amend-
ment, in SPEAKING OF RACE, SPEAKING OF SEX: HATE SpEecH, CiviL RIGHTS, AND CiviL LiBERTIES 32-33 (Henry Louis
Gates, Jr. et al. eds., 1994).

See WEINSTEIN, 1d.
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See Kenneth Lasson, Racism in Great Britain: Drawing the Line on Free Speech, 7 B.C. THIRD WORLD L.J. 161, 169
(1987).

See Strossen, supra note 8, at 556.

See WEINSTEIN, supra note 1, at 144-45.

See id. at 145.

See id.
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(*2)  See id
(L) See id
(%) See Eric Stein, History against Free Speech : The New German Law against the “Auschwitz” and Other “Lies”, 85 MICH.

L. Rev. 277, 286 (1986).
) A ENLINX - @ﬁm..mﬂ.ﬁ SRS QT AHO ML UNRIR® See Strossen, supra note 8, at 557-58.
) See Richard Delgado and David H. Yun, Essay 1, Pressure Valves and Bloodied Chickens: An Analysis of Paternalistic
Objections to Hate Speech Regulation, 82 CAL. L. REv. 871, 880-81 (1994); Jean Stefancic and Richard Delgado, A Shift-
ing Balance: Freedom of Expression and Hate-Speech Restriction, 78 Iowa L. Rev. 737, 741-44 (1993).

See WEINSTEIN, supra note 1, at 145-46.

See id. at 146.

See id. at 150-51.

See id. at 151.

See id.

See id.

See id. at 152,

See id. See also HAIMAN, supra note 4, at 33.

See 1d. at 153.

See id. at 155.

See id. at 156.

See id.

See id. at 142-43.

See Strossen, supra note 8, at 561.
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See WEINSTEIN, supra note 1, at 137-38.
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(L) Seeid at 138-39.

(%) Seeid. at 188
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HATE : Bias CRIMES UNDER AMERICAN Law 11-20 (1999) $0\gs:°
) BRESN [{c~wansg I By QIR | The Journal of American and Canadian Studies (HgnK
) 18, 2000, pp. 86-89 KNEE:°
() See LAWRENCE, supra note 38, at 178-89 (<" 20&" H X1 MKk~ —" MKESHIR" JER" LI KRE HEHE"
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() See generally Thomas C. Berg, Religious Speech in the Workplace : Harassment or Protected Speech ?, 22 HAarv. J. L. &
Pus. PoL'y 959 (1999).

(RQ) See Akhil Reed Amar, The Supreme Court, 1991 Term—Comment: The Case of the Missing Amendment: R. A. V. v
City of St. Paul, 106 Harv. L. Rev. 124, 156 (1992).

() See id.

() See Wojciech Sadurski, Racial Vilification, Psychic Harm, and Affirmative Action, in FREEDOM OF COMMUNICATION
90-92 (Tom Campbell and Wojciech Sadurski eds., 1994).

(€) SeeJean C. Love, Tort Actions for Hate Speech and the First Amendment : Reconceptualizing the Competing Interests, 2

LAw & SEXUALITY 29, 34 (1992).

(%) See KENT GREENAWALT, FIGHTING WORDs 64 (1995).

() LD v~ XV~ BEHQ I~~~ NREKQHE N A QIXE»MR-0.500° See Richard Delgado and Jean Stefan-
cic, Ten Arguments against Hate-Speech Regulation, 23 N. Ky. L. REv. 475, 482-90 (1996) ; Neoconservative Case against
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Hate-Speech Regulation, 47 VaND. L. Rev. 1807, 1812-22 (1994); ALEXANDER TsEsIS, DESTRUCTIVE MESSAGES: How
HATE SpeECcH PAavES THE WAY FOR HARMFUL SociAL MOVEMENTS 195-98 (2002). -
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