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SEALS i, HEDEH TS T7OEVATLAORBIZETA-OIZHER I TV S,
EEH % emall ICEAF A AD S arDFN—T/BRIRTHH, A 23— 13%E
Z, BEEER, EHRFLTEELREYFATWVWS,

2 7777 HOEKR] #FEOTS T L

AVAF—DEZHEICEA L TWAERTOS T L2 L FICEERT 5,

Legal Systems of Asia and Africa 2011/2012——Planned class programme [course 15
520 0029]
Convenor : Prof. Werner Menski, Room 233 & Dr. Mariano Croce
Tutors : Taymour Harding ; Hanns Kendel ; Alberto Neidhardt;
Lectures : Wednesdays: 11-1 Room V 211 First Lecture : 5th October 2011
Tutorials : Nine groups, one hour each, all day on Mondays from 9 am onwards,
RoomVG02 [starting 10/10/2011]
05/10/11 : Introduction : Globalisation and laws in Asia and Africa (WM)
12/10 : Major theories of law (WM/MC)
19/10 : Comparative law and Asian and African legal systems (WM/MC)
26/10 : Classical Hindu law (WM)
02/11 : Medieval and Anglo-Hindu laws (WM)
09/11 : Reading week, Production of Essay 1 [Deadline: 14/11/11, 4 pm]
16/11 : Modern Hindu/Indian laws (WM)
23/11 : Hybrid South Asian laws : Indian Muslim law and Pakistani law (WM)
30/11 : Indonesian laws (AS)
07/12: Chinese classical legal culture (SZ)
14/12 : Modern Chinese laws (SZ)
Christmas Vacation
11/01/12 : African customary laws: Past and present (GW, Guest Lecture)
18/01 : Southern African and Namibian laws (MH, Guest Lecture)
25/01 : Southeast Asian laws I: Overview (PL, Guest Lecture)
01/02 : Southeast Asian laws I1: Thai law (PL., Guest Lecture)

08/02 : Dispute settlement processes and methods (FB)
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BIIL #563% #5648

15702 : Reading Week, Production of Essay 2 [due 21 February 2012, 4 pm]

22/02 : Islamic law 1: Formative and classical periods (MB)

29/02 : Islamic law II: Classical and post-classical law (MB)

07/03 : Modern Islamic law and reforms in a global context (MB)

14/03 : Modern Islamic law and gender : Iranian law (ZMH)

21/03 : Turkish law : Ottoman law, the Republic and its vision - 1920s to now (EO)

Easter vacation

18/04 : Revision session (WM and tutors)
[UG Exams may start (07/05/12]

Lecturers in this course :
FB: Prof. Fareda Banda; MB: Prof. Mashood Baderin; MC: Dr. Mariano Croce ;
MH : Prof. Manfred Hinz (Bremen); ZMH : Dr. Ziba Mir-Hosseini; PL: Prof. Peter
Leyland (London Metropolitan) ; WM : Prof. W. Menski; EO: Prof. Esin Orucii
(Glasgow); AS: Dr. Arskal Salim  (AKU); GW : Prof. Gordon  Woodman
(Birmingham) ; SZ: Dr. San Zhu;

3 AVZAF DL THEERE SO
ETN=BHAL PEFL

34Axyx#-mrﬁu—mwaiwﬁﬁwﬁiJ——+¥Ii®FEI%@&&%

EE| COBRICEBLT

3-1-1 h?{?»ﬁ»%?»ﬂeﬁfh{?»«——ﬁ-§i$§=bmt
2006412 X > 2 & —13, 700HE ¢ R EKE Comparative Law in a Global Contert -
ﬂmh@d&qumthdAﬁMzmmmm@umgmm(%zm)%ﬂﬁtt(x
YAF—BZ I DEDN— T T “Dedicated to Emeritus Professor Masaji Chiba for his
egmwmmmmww”aw%ﬁ%mﬁ%ﬁﬁfwéait,:@%%uxﬁﬂf%ﬁt
Tméf@AS@r7V7-77Uﬁ®E&ZiAJﬁmxyx#—m%%%#zﬁ?
b& 5 (LLF Menski 2006 & | TEM|)), s DEHOMFIZBVWTERT 20
7SRt EEY s 7r0—n %5 (‘plurality-conscious global jurisprudence’)
%5wuWﬂ~ﬂwm«®%5&%ﬁ%&WM«®@%mmew
consciousness and sensitivity to legal pluralism’) THad, It (Bl ¢ [Fo—
N»J%#—?-F&LT,xyx%~ubﬁ@@&&%f@%%ﬁ?%ﬁ%&%ﬂ%
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Oy Ry kFRET 7Y AFRO—A7-MIBA [TYT - T7Vh0OHGR] #& (2011-20124) O

DNRAF=ZTO—-ANEBENRTWS, - FEIELD [EEXILOERERNEE]
(operational definition of legal culture) & & & RHMEDERE, (70— NV FEO#E
EH)5E#% | (global working definition of law) & L TIRRL TWwA (TEOLTHER
Hism, EXE@micovwTik s L) AREZ - THE—RES [Fo- "L #RO%
b @ AEEPSOT Tu—F] (R, 20094) BrXOERXERE)

FIUITEH R, EBMOBEROILH# L AR LB T 2 TREICRESINEE
FILT, PRIZESZFOEEFVEEBREMEEELTER, L THEEKFHNRT 7
O—Fi22¢, [ERmdfilicEgz b4 7 7u—F| LABIITTWAS,
ThbbAYAF— LT, F=5% - HE - EEChErE BRER, BERETTH
IZIER BIREM TR, FLTHEZERLTIEHEF LI VTRAVEDIFEL
RHERREIZ L > Tid, ST EOHY) R ERICIRASLZLIETE R, LI
DWoT, INL3IDODVTIORRICHFHL, FHLATLEL3IEZRI /-1
IR T CHMEICHEER Lo2, 2L EREFHIHE I 0L LTHES
NTWBNDTHE, TNEA Y AF—DFELHVIIE, [FTMiEER & EoHER
BOBEMEZ =4E 7 )V | (triangular model) T 5, (Menski 2006: 173) (=ZHE 7NV
IZ2onTlE, REHAEZOE 18R (70— N7 T - T7UH] OEIBAT A
N O ZR)

772 L20064E 0 &5 2 JFIATIRC, FTETREATAIAEFEO 70— LRI ZHEE 2
T, UEDSBIZIMRATHEA4OT—F— L LT, EBEE AL S THEERRTZEO#H
Foe MV LR E LTHY ARTWS, £LT, AVAF—R#FHLeFE4a—F—2d
Mmz7, 4203—F—%2FTH5EFIVEHA FETFTI (kite model) EFFATWS
(B4 FPEFNMIZOWTIRE LEBRAT A FORBHE), ELTEHIZ, EDXI LA
FEFVDHERELTWAZ =NV % THEIRE &, ‘pop’ = ‘plurality of
Plurahtles E )RR AHRB——1% &) ‘pluralities’ E R LR >TnwbH I LITIE
THHELTWS, 2Fh, #4 bD420a3—+— (HRE &=t E

.........

FiE, TLTEEBE - A OZ8L£I2BWTETHi24A L22 (‘pluralities’), #4 k
fhl LCO—BEEHT 285 A7 ADSTMICTE (plurality) $50TH %,

CHIETEELIEOVELERLAFEOREL LTHOELH (lawis internally plural’)

Thh, FN2BF L CTREMICERBLZOVEA Y AX—0 [F0—- NV REOREN
E#e | (global working definition of law) 2% 6 72wy,

EDOA Y AF—DRME, FEO—MHIZIOWVWTIE, UTO3-2 TO#ERKEEH R

= gg] == (2013)



PaEL %63% #56%
L CB/2E 2,

3-1-2 %ﬁﬁﬁ@%m%ﬁ;%Lft@%mthﬁu,xyx#—ﬁ~ELf
ST B DA, H?“D—N;bﬁﬁ'ﬁ%ﬁ‘ﬁﬁ:ﬁﬁ.ﬁ’&%bﬁf:ﬂ?@@ﬁ#3: TIa—F] ¢
ﬁéo%LT,ﬂf%%?w%%&?%(&lﬁ,ngiﬁﬁﬁgiﬁf%%ka
TmﬁéﬂTM5o¢&ha(U&%@%@M%E%&ﬁ%f%%ﬁéi?i&%ﬁ
f%%ﬁu(M@ﬁ@iﬁ%ﬁ#%&%%i%@&#?@é,Eﬁénhw&%&w
WRNEEAREWIZ YA F 3y TTRERTHD, T/~ ) rid s 53 BRIEEORL &
TEFEE LI (origin) %éﬁLTBh,Cﬂ%@ﬁu%®$gﬂﬁhfd5%@ﬁ
%,%Lf%ﬁ-ﬁﬁ-ﬁﬁ@éi?i&%ﬁﬂﬁﬁéof,%h%umﬁtﬂﬁt,
WﬁL%va%o%Lfé%nGﬂ%h%sowﬁﬁﬁﬁﬁ%if%wfﬂm»~
w@%é@@%ﬁéﬁ@%&%ﬁ%ﬁb%@?,%ﬂﬁé%&%&@%ﬁﬁ%i&mL
Tw% (Menski 2006 : 184-185)

:@iﬁ&ﬁﬁ%ﬁtoo,L%@4@ﬁﬁ§ﬁ%%?é%@&tfﬁﬁéht,%
%&%E@4@%?»@%ﬁ&.%@%?»Kﬁ%?%%ﬁ%f@%%&&%@%%ﬁ
T%&#f,ﬂVZ*~ﬁ%%®§ﬁ%&¢ﬂmﬁféﬁﬁnm%f§&Lco.E%
@ﬂ%@%wﬁthwéo%5ﬁﬁfxyx#wuogmiﬁtﬂ&fw%o§<®
Wﬁ%,&<K?$?@@ﬁ&k%ﬁ&@ﬁ£%%ﬂ@#%%t%(mmaw“%mz
hﬁgmmmembmmmmumhmmmMLmam%)@%ﬁu%wf,7D—Nw
WK%ﬁ%%bﬁtﬁwﬁﬁ&ké<##béﬁ%¢%ﬁ%&¢ﬂ@%%%+%uﬁﬁ
waao#h®$W%%&(mmm)&t%ﬁ%&@ﬁ@ﬂ%m,ﬁ%@%%&ﬁ
%kﬁﬁ%%%u%ﬁuwhr,E%&%@%#&%&@%muﬁﬂ%&%wﬁ%ﬁ%
MB%#%:&%Q%LTwéO%%@&@%@3%%?wu£mfuomu,ﬁﬁ&
@#ﬁﬁ&tﬁ%%&%?ﬁﬁﬁﬁLfﬁh,#I%KLTE@O&E%%%?%&
& (Menski 2006: 119),

::@%ﬁéhfwé,E%&%ﬁﬂ&Téﬁﬁm&ﬂmﬁﬂ%ﬁttw%ﬁﬂﬁm
@%&ﬁﬁm%t,%@%&@&@%@%,@ﬁ%&ﬁ%thﬁ&Té&ﬁ%
%ythMm)@%%&éﬁﬁm,%LTé%K%ﬁ%&%ﬂ%%&T%éi?i&
BE, TNOOBEEMAREMEL THH L WVHZED, AZAF =Wk bE<
RHIS 2 THEEROX— K1 > FCth o,
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3-2 ALRX—DEBEM, A AX-RBEFCDOLLMAELFBO LD TH AR
FRLTVA, mXxbEOLEERKIL SOAS DR —LR—TDA L AF—DR=T
W27y FENTWA (http://www.soas.ac.uk/staff/staff31428.php) . = Z TITHEF L iF
EOVEOAZLTIZHITTH <,

Menski, Werner (2006) Comparative Law in a Global Context: The Legal Systems of
Asia and Africa. Cambridge University Press.

Menski, Werner (2003) Hindu Law: Beyond Tradition and Modernity. Oxford
University Press.

Menski, Werner (2000) Modern Indian Family Law. Curzon Press.

Menski, Werner and Alam, R and Raza, M (2000) Public interest in litigation in Pakistan.
London : Platinum.

Menski, Werner and Pearl, D (1998) Muslim Family Law. Sweet & Maxwell.

Shah, Prakash and Menski, Werner F, eds. (2006) Migration, diasporas and legal systems
in Europe. London: Routledge-Cavendish.

Menski, Werner F and Chanda, Biswajit, eds. (2005) Cancer of Extremism in Bangladesh.
Proceedings of the European Human Rights Conference on Bangladesh : Extremism,
Intolerance & Violence. Centre for Ethnic Minority Studies, SOAS and Bangladesh
Conference Steering Committee.

Menski, Werner F, ed. (1998) South Asians and The Dowry Problem. Stoke-on-Trent :
Trentham Books and School of Oriental & African Studies

4 XV ZAF—D [TVT7 - T7VHOEYZT L] #HHRER
B L UBEE A TORBIGREREOMRERORL
LLFTE, [7V7 770908 8O BLTAAF-FEYL L, 2rhor
A PEFIVIKIT 5 ST ERISTICET 2ERER L, PRAEMETLA N
D Fo—FIlBT o BRERERMT 2, DToRHIBCT, [ ] @EAEL
THHAOHE, BEIIAAF—IZLAMRANERLTVA,

4-1-1 H1AEH:[FO—1IkeE7PoF7 - 72U HDE] (10A5H)
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F1Z274F; #HmE
Ta=NY¥— g5 vE

Welcome to Globalistan |

F2A54F; R
EIVEDDRE 5B
—&dL

An alternative view: North and South
Note: The Global South is larger!

FBIZXFAF ;2 =nyzsy (Globalistan) & LTttt 7
CIRALTIoHEEY ED LS WIS D
*EHRPEEOERIEVEL LT on

* LA (perspectives) BERKLZEVES -5

© BB BORIRAE & B0y 2 SRR dhng

c [BEZ ST erzbnrn —/VOUEDEST LT B ] (Glenn, 2006)

* 3k (development) SO0l X HIZIZEOBEICE LT L ERHE A
BENTHBEOW ST L,

=230, TEREEMA] & v BvicH LTE< TREINTUREZRIHEELLE

v

— 3% ~— (2016)



Oy Ry REFEET 7V AFRO-A7—-MCBIA [TVT7 - T7)hOsER] &% (2011-20124) OfH

e ZORBEEICHT A EMIZ oW TIE, Menski (2006: 32-35) & Tamanaha (2009) %
SROZ L,

BAAGANI[TIT - T 7VHDEIAT L] ERIIONVT

e DRIIEHKOFETENSNT » RKERLOTHFER (HRHRIZKZLA)

s AHH 1 M BH#ERTE
1. R#ERICETAFELVEA 2. U#k 3. RBR SR, REVEMAE (DLEzfE
HEPart] £33] 4. [FLi3Us] 2oV TOME [Part 11 &3 5]

[Part I

FBOE5ATAF I - TORM

¢« ZDIA—ATIEZ T =) LRI TOEDOEEE % EE

o FRIIAEMIZZ TR % (internally plural) EEMHRTH 5

e KO— R %7 —J)L [SOAS Law School] 3EE DAL LTHFD by 7L XDO—
A7 =
=L72AoT, BEMIZAPLADZVWERRTHY, ) TINTIAERDIL,
FLTCO2HA I 2F IR INEL OV, ZOLIBRAMLALEET ) T4
PYoFFAEZ LB TEDLH?

cEBLERZ{OBET A FMrATL2EFLFEORIL, £LO#FEREINIUL
FTovTTaIELE%L, ¥y9r3T50LTHL! FOIEZLoMYEIZARTSE
P hE R L Rwn

s KEEFIIFNTITOFMEFEIIELS L THRIEDTE (overheat) B\ &

>y

214
e 77 ADMBIBTRTBEVOERIZ2T CCER A LR B, LIAFoTIZ TAN
TIMMNTAHZ Eidhwl, 7/ 1%4%F (academic year) IZEH6 » A L2k !

FOZTAF  FyUTEHITTZL

e X x 1) 7F a2—4%— (Careers Tutor) (Z2WT:
cHOLONREEZ DI ERFFFAEOLITIREIIEELHITHL

o BEEST (employability) AFDF— 77— FT, BEHFLFETPNDLI LT TR
T4 TiE W

e bhtbhidnr Fr (the City) REREMRLERE LRIV EHFLTED, %L
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®$¥iﬁﬂ—77—hwﬂ—bf—@NUzﬁ,E%ﬁ%uowfwé
-#h/ﬁk%@&##%ﬁkﬁﬁ,H@HK%@LTw%#%U7%Ef—@%&T
572812 SOAS % &5+ 3
-%I@Ewts+~umu$mﬁma(ﬁﬂa)6—8ﬁ,mmﬁ%tf%%¢é®
TEMTHEH 12!
-La#@Ltﬁ%%%oflﬂ%@hi%~ﬁ$m1%:&o%ﬂ%mﬁli%uL
D L A
-#Uu%ﬁﬁﬂux&u&%:t%ﬁ%wa%®f$nw,be%Efﬁfuw
Jn !
on#xyyuﬁ#&m#?huﬂuzﬁwtﬁwmm:<bf@L#&m
-wi#%:®2$%®%wﬁﬁ,%E®5%®WA#@%TWEﬁﬁK%¢51
77"%5U%ﬁ650%ﬁ@ﬁﬁﬁﬁ%wﬁgmzzmﬁﬁéﬁﬁT%
-L#L&ﬁ%,#waLmﬁ&wﬁwuk%m@bvi@u—77—A®mb@l
U—Fﬂﬁﬁﬁéo%ﬂ%®77—Am%%%§ﬁ5ﬁ,ﬁtLT%ﬁﬁﬁﬂtﬁK
TDL) LUHFEEATH LD 2

ETRF4F : wEI S & 4y

-o?@ﬁk&éﬁf)%:zg—ﬁ&ﬁﬁﬁﬁ,Lo#httﬁﬁ

-ﬁﬁt%wtﬁ#&ﬁﬂ&&%&w:t;%E@]%$%u5¢ﬁtﬁam:a

« HEFII20124E 3 H21H 12T 2

* RAEDEB DY 2 g o (revision session) (20124 4 H18H

-ﬁﬁummﬁsﬁga#%ﬁ%,%@ﬁEWtuﬁﬁim

*XLTEDH,; 4 v AR OB
=o$h,%L51<%®%E%ﬁrt&6m,%nu%ﬁuaorﬁﬁ@ﬁ%

'%&%%$®2001w%~&§#&Hﬂ@&%&w

'%n%m%W%,%m%mﬁﬁ?,:naﬁﬁﬁ

« REXITR0% Dk Ly =3 UTEN LIRS

« AR TIZ4 I, K454

%8154F:$3—2®Emkﬂw
-:@FTVT-77Uﬁ®&¢%J%%uwwﬁu%somaﬁ%%énf%t
-%nu%@&bm%&t,ﬁimﬁuﬁaorw%
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Oy Ry RFRET 7Y AFBEO-A7-VIIBIFA [TYT - 770 hoEkR] &% (2011-2012%F) 0

e RBEDAY v THERIIEDoTWS

* SOAS DLDERERE L CICRE->TVEDE, ¥ AEICHETHERTIRE
WwekWnH Tk [SOAS THEXZFUIIL®H A ] (‘Starting law at SOAS)

c FEICHHLHERT, KELCBWT 2=— 2720, WTHRATVEIT-A T —
bdH D

» UCL (University College of London) (X#FRIZFNEET NV E L TH# : [HFD
FREF ] (‘World Legal Orders’)

e L LBALFDHBMET A ENTELL > T, HETIIEIL

ey Ky KR¥ZA4—>+« A7 (Queen Mary University of London) % [l U < Bl
LTwa2%, #EIREHE

* LSE (London School of Economics) MFHIIH S ZERHTHAH LEERZTWAHD,
FIT - TI7VHAERGG 70— W RERBEZT TR,

BIZRIFIAF Ty, BFXMY AL, dBk, Fo—HPUTHL

e TUFTh I REROTIVEHEELTF—L I AVAF—HE, ~UT—/, TN
KW by 2o R, FAET

o RERAY 72 I BE 3 5 % SCRK & 2 FE Uk

« 20114E 5 H DBk MG IL SOAS O web B

c VDR BMEL D EODERRIZMDE I LIS D Ak WS OBEN
HFEOEERIIBWTOAL LY, FEMES T - f{BKRTLIL

«Fa— )T BEESA, /- FERD, FELIEZESR

« HEAEH, 9EOF2— b)) TN (T VG2 #HE) ZAOEMICTFAL2
H% b &5t

« RN EED D EICER LoOEENER b A

o WEERK . RAOREIZ20114E11 140, 4B F TI2HRH

e DF WEBORWOEZE L RERE 5 B %

o 4 Y FEICHETABE LMD, BALANY FTY MZREITWS

HI0ZTAF I AEHEOHW

o SRl L BB (EEY), BHERTELLIMETS

s TIUT - T 7 ADE={bH (socio-cultural) B I FENEMOBET. TIL6 I
fERM L FO— b0 3 FEE BB b LT, HEOEERKLE Gifﬂiﬂ_
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BWTLEL->TWA
S R [ 1) fessto g 2 | (glocalisation) = ¥ DZ0—NL+o—w%
!

-bﬂbhﬁ,ﬁﬁ%ﬁﬁt,ﬁﬂﬁ%%ﬁﬁ?%tb@éi?i&W%Xﬂ;XAw

ﬁﬁ%ﬁﬁf,&@%@ﬂﬁ@i&,ﬁﬁ%ﬁ%
=LA o TN AL 2 DI - & ETBHDTIE AW

s bhvbhidBIzE LT, RIEDHEBI AT 22 L2k - TINLOMEEH LT
Wb

'I:—Rﬁdﬁﬁﬁﬁkﬁﬁﬁ¢®@®ﬁwﬁt0%%,Wiw,%&ﬁ%,&k%
ﬁ,&&ﬁ@,%Lfit%%6A&&E%K9wfﬁﬁb%ﬁLTw% BHETIE
é%ﬂ,Ekkﬁﬁiﬁéi?i&ﬂ@ﬁﬁﬂ%ﬁb%ﬁwaé

[Part II]

%uz%{ﬁ:ﬁumnwc§¥¢é%%?m®@%

CFEEDOT/HBEIL, N4 bANNDZTTH (pluralism), & 2 v [5 4 — i
(‘deep’) & L < it M3 | (‘strong) &EdWESHTWD, ZMEIC X o TS
TONLHEORE=1r25 5 (workable model of law) # Hik % 7215 B2
H¥az e

-%EMLﬁ,&kutAuﬁﬁéﬁ%Lfﬁh,%ndﬁﬁﬁ%%Lt»—wﬁ%5
EV)EHRIZE#B LT3 L#L&uﬁﬁﬁ%%Ta»—wuim$®ﬁ$5!

-bnbnmn—x7—»ﬁ,%ﬁtttiﬁ%gl®&ﬁ,Oib&ﬁ%#@b?f
Vo NATDRI, ZLCERS DBEETHES Y . EV) X iR £ %
BIRTD20—-2 27— Lciinn

-#bu%ﬁﬁamswmwsz—x%%%waétLf%,L%@ii&iﬂ?
?%E%EK%%&wiﬁ%ﬁL&Hﬂw&%&m

-ﬁ%&&@%%%@ﬂ%%ﬁﬁtfwéﬁiﬁ%uﬁtﬁ%@:&%aﬁwa%

cFEIXII A ICHMTS %@@zm,%E%E@Fﬁvf-xyajwwmﬂw
uT%tbu%imxywbﬁﬁﬂ6E@%unsvb?é

FI2ZZFA P g &3 hkesn
-Eu%ﬁmmﬁf,it%mmmtféiﬁiT&é
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« FHIZFIZTRTOHE KT (culture-specific) TH 0 RFUKATHY (situation-
specific)

s RLICHEFTICIGLTRE S Lo TELDEDS A=V RETVHPHEL
T4 T TOH#D BEEL, BRI SADREFOBMAEZL VI FEFL Y
%

e HDH /NI -OFEERBERERFOL)IZLENV)

o« H DB FN—=NOFEEFTELIMLEED , v b (knot) ko2

CHERY T4 VI —FDE)BABIRAEL T - FDLH L (BEHK,
ERROmE LTS a—nNbe 4 A=Y LD2D) Oz, BT7IVADAAIL
DABEEEEZLESD

c ST EIRFEEFNVEFERILT, OVDLDZLOI ) bENLEETVIIITEAE
ERTERREEVWIZ LI, BLERIZVEIIILETRERELRW

s WAL BEETFINEHGHIZERICEELD, FUIT R EBEEETHETS
HbOTHRITIEE LW AV ZAF—2E) LIFAELREL VI DRFELEW

BI3A T4 F LBkt T hovw

o A0 2 #%3% (Oriicit) 13 SOAS T? 3 HORRHERT, BNESRHHE, FEEL
BAIETAHINIOBLEREVHELAATL S, RIS L3N, SFIFL)
MRS TVWE—EDfME LTMVIELZELTE
CEIBZELIZVEDDA—F AT ELTHEERH VTS 2F ) ELELLER
KA, WA VHEETRTABANE TR I Y 7+=2—D L) REES LWEFEHR
PHEANTLINEZZLNATVS

*SOAS D X IZZOHEBIZBWT, blbh3EOHGRILO 70— NILVRETOR
Vot AR

e b7 L% [ETTHDOHER] (‘the pope of pluralism’) EMEAEAB WL, F#HEILD
1t 5 A ‘blue bible’ #ZATWA
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BI4ZX 54 F X [

FI5Z2 54 F KM [

EI6Z2 54 F : XK

» Margiis Trangs
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%172 4 *f F : Eﬁﬁ Fogrgm bawm hbsowd | 2308 &1}

HFI8ZA 74 F Kk ————

Loy
%
! ,
fvwm’wra‘:‘-
Peacn s Sete g SopTIaschey

BI9ZFAF 1 TRLHEEILEZEDEDH?

* SOAS TRULDOZ AL ETELLRITRVEBEIOPDAE -7 —IZHL T
<

e HFRICHFTHVEODEL V) SDIIHLLIIHFIEL 2V,
=2F NHEFEITHKENTH Y, LAPoTEEIIILEBEAL TS
=720 o ThbhbhiZEETER (FTHEMAEN  legal pluralism [LLFEE T
EK]) EHLATRERS BV

o U — NG —HI YT AL (legal realism) ZWBETHD L) DIidH
RERRETLEFEOD® I
= Lo TENREPD2TOT AV ADULLBAAYTFETDY =TV )T
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AL TR
* ERFAOHEBIIHZ THHOEE -T2
* A (official law) & Ik (unofficial law) DBEREED B0+ Ed'~3rg
v =MD VEH
» BEEIF L (Entstaatlr'chung) —E &R 5 o 1)
* ERL ( Verstaatlichung) —EFREM A oM

F2A 74 F g o
-&0%@%,%&b%&ﬁ%=%@%(&ﬁ%)#%m%¢a
*TH=SNVRIAZT IR MBI REOEBOEE

s LEPoTRa—zita~noy NHULEF (eurocentric) Tidd b 2 720

55w
-#Dm%nﬁ?7UﬁK£wf,%L<u77Uﬁ®A&E%LT§%%&é&M&
Thw,77Uﬁ®A&ﬁu&<bhbh@@%®81ﬁﬁﬁﬁofw%
-bhbhﬁ?V?-77Uﬂ@%%%&%ﬁ@&%%ﬂﬁﬁ%%@%ummLT&@
R Z s 5
.Eu@%u%wﬁm%éE%mTétbmmw6ﬂ%:&ﬁ?é%ﬁ@iu,%fL
PFRELVEVI b DTIAEL
-LwLH%%®$%HWEW$(ﬁﬁ)?%ﬁéﬁﬁ&ﬂﬁﬁ%wﬁjMww
law’)

-Aﬁuﬁtm%%&&%%%ﬁééﬁﬁﬁéitﬁﬁu&%mwa% MNEDTE,
WIEFHE X DI, &

BUXTAF LML LCORDOF — S

cLLEDOCHMEIC a7k FREREU LD 0, vz

s ExREL FNLUSND 4 4 TDHE DB NIEIZIEM 2 4R (tension) AfEAE
Eiﬁ%’{’!t‘—@%ﬁ\]\@%ﬁﬁ@@fﬁ]
EIFb—EH A 0 1A o )

PEOBRIHD > TV 4 OBEE ST & ERIICE U TR A - T B, M5
%L(Mﬁﬁﬁh%ﬁ%&%w%ﬁﬁ

-ﬁﬁ@mfh#@%muﬁwfk&uwbééﬁt%ﬁ@ﬁL,it%@ﬁﬂtﬁw
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Oy Ry RERET 7Y AT —A 27— VIcBIFA [TYT - T7)hOE6R] &% (2011-20124) OfFH

PR AERSTETLIONE, EF IR 77 29— IKFLTHRODLATWVE b
NbhidZFo &) 2 LRER TRELCHI S hIc#ELAD7 7 78— 260 L,
ST B Z LHRLE

o EELSHAGII ; #RICHBET L0 E20H:E V) B OIFHALPICFEL W

o X AF— (2006: Introduction) M

e bbb’ [H] —#& (law) IZ2WTHEZ, EFEHALEILL, CEOOHFEZ AW
ALY, EBIZEZFEIRMEOLIOSLBEOMEEIRHEL, BRLTWwS
WAt 5 e

cd bbb [ BHEE LTERAY (law itself as a term) REBICSTEH LA
BDTH5bH

HRAFAF 332 —Ya v OERELTOE
EIBOTIEWERELETAHRATHLOT, HEICERL, thol—L L OBERE
RIS A LR

s EOWASEY L VHIEIZT A0, bhvbhud K] Lw) 2 EIhoZ &
LIEET A

e LA LbIbERLEETHWTWS DR

e DIZhLA ey Fy—BbLLEY LV Fr—%5FL, B dharma b L {1
vyavahara & B \ME ganun IZ2WTEEL ETHIE, bhibhlZEAEDHEEBE
WIZHBETE W

s Lo TI I TCREELHVLGSY, LALBELZRITAERLERWI Eid--

F2BZ2F74F I HEBESESLETH S I LIEHA
« COHEBIZBWTOL—HKMIZEL, bhibh @02 Ia=r—a yOFREHE
THZLRIRENIIEETHD
=2F N bbb TRTHHEMTELSHE
=FZ L TbhbhbhOTRTHEFOERELMY, HBFCcE LI LT
e FNICHETADELIET o725
e LHL;E—Na3Ia=br—aritPibsbKHEE
cRE—RAvk-TV—RUFF
s HohLdEINIHELEBEETOER
o TR DR, Bk, WAT
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cFBWETRTO LN Filfth F S AT B A 9

%Mxﬁ%F:LtﬁoT%ﬁtﬁ,%W%%ﬁﬂTétbt%%%%mﬁﬁ%&Eﬁ
LD LI #EaT 3.

R AR i e S o AR Y A= 5 e G
o FRE O ME—RiE - Sy CEBE - FUS vk o——ik,
Lo Fo—8 ARAF4H, 4xYaE MO, R0k - AgE

BUBATA N RBOSHEOHY (1)

CAErO-sREE - REE - fiEE WL - MR, MR - ERE
R EE  ERERO®E - i —ius soli—ius sanguinis  « {GHViENE, 70k %
wﬂ$x&yﬁ%ﬁAZUA@ﬁRK%LT%ﬂ&%%E@J5umwrwé#%§
BEd Z2N3vbIiZsERAE (reverse colonisation) 2? - HREMMHEH 1T D
CLEEDAY 9 7IEH LT !

FUZXTAF L EDSHEOE T L)

* lex loci=% DM O, PRI 7 — i

* lex domicilii= A DR M= 45 Hh (O%) hee

* BN (personal law) ; —EDEMD N 2 2B 2 35:

C TR T NTONLED (7272 LSES B 5 9)

MBE ) AL BEEITS 2 EAS— L LEhdELRon?

HBE SESE s oL

s gk x NICBBE—2 BEE» 0 (4 X 7B (‘living customary law’)
*ius & lex; lex aeterna,lex natura,lex divina, lex humana

 REE LR . IR, [IRaARY 7 | (‘primitive law’)
-aykw—ﬁﬁmmamzuAﬂv77Uﬁ&=&ﬁ(mmmsdmw

ES TR vy HARBIE S BAE T IO THAEL TS 2

F2TZ 74 F I LAW & Law & law

* Allott (1980: 2) The Limits of Law

*LAW-Law-law= [ | L) 2 &30 3 DDRL -84

Iy

LAW=REDOBEID & 5 7% {HRER % B4 2
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Oy FyREFRET7)HFBEO-A7 = VICBFA [TYT - 770 hoikR] &% (2011-20126) O#ifr

=EHEICE DL ML BACHSIRFN S HAEEICEDL S 2IZA L2 0B
BhLEINTE:

Law=:% (o0&l 2ERTS
=502 27 A RERBVTITEE->TWwS, —HLZ, L LTON
EDFEMER

law= 851D FEH IV — b
=55V EODFERO L hORFTEOHBHIBE | TGOEEKROV LDV —
A RS :°k i}

H282 T A F L IRBRA AR

« Allott (1980) ix#AMRAA L LTIIEH LAl ;

e ZBL DAL ST, MHBELPDOADEBHEN—NVEETHLESIVFPRIETH S,
PO RIBIIAERZHEEZ IO ATWA=EDERIIBIT LEREOME
=3, BETHLIPVAITETHE =F v ATHEOTHERTLH S |
=HfFHRANLENTV, =HRLEH+*LZS

H29ZA T4 F LI TFHFICHTIEON?

cHEIWFZITEAEWVL, 1Y FTRFFICETL b OTIR RV

s RIEHDF 2— M) TVDTHRAMT
[EOTOTFEOME L —~EOHHOENOFILIIFR—DHERD DL L OTIXL
Vdeeneee R o72AE (inequality) I LETHL L B2WA4 (unequals) # &% -
THI ZELEIFENRT VLT TELR, LELSINTE VD] (St Stephen’s
College v. University of Delhi, AIR1992SC1630, at1662)

BEIZXTAF I HEBILTFROBRE
e Lo ThhLoEALLT—¥id; HE=tH L7722 > THE=ENLZHEICS
W, HRWHhRDLEEZIAIIBWTHIE « £t (plurality of pluralities) T 4
=Hi 2 & DA L BIROTELE
=S T SERMEEFBICELTVS
e Lo THIZEI A (OR) HADTERL IATHY (AND) HATHY, 7D
(AND) hThY, £56I2 (AND) ZOMObDTLH b
Bl BEETLEVWLOOERIEZILHLDHN?
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SHRB L THEMRRRITH 2 020 2 HEVIFIhEMEE S5 2 b VI ] oD Bk
D7

FIZTAF L b IAT VA h B 54 b A

-m%ﬁﬁﬂﬁLth547y7w(mm@aci&ﬁﬁmféé(Mwmmzmw

» L Lbhbhizx LIZ—#% D7 : Menski, Shah, Yilmaz, Croce

-mwﬁu%,&%?»uﬁmf%4®¥§%ﬁm

*BIRBETIE, A4 b G kite) DX 5 7 4 PDI—F—2HT LR

-bttmﬁﬁ%fu—nw&ﬁ4b@ﬁﬁ%ﬁf%tbu,ﬁ%%@ﬁwLﬁ%%E
KHEZET 5

$3RZ2I4 8 HE [
N4 FEFR The kite mode|

* b b Bl g kite® What makes y kive fiy?

L |

HIZ3ZXTAF pop’ & LTDHE
-ﬁﬁﬁmﬁwrﬁ-gﬁﬁjﬁﬁb%xmfﬁéé

*EDWRICDHILITEES ‘pop stars’ IZL LI & LT3

CCDIED) FLITIETHER IO B AR b Mz & peaTgE
-L#LE%&WB%%&&%@%%%%%&%%:&uﬁé&w EVIDIESED
%%ﬁﬁ&oﬁ&fUﬁ%%k%?@itf&%
-&uﬁu@br?%%swﬁ?%ifﬁwfwé LI)EEREIAL F DL S0
CokiZLTwizun]
-Ltﬁofﬁﬁwtﬂt,ﬁﬁﬁ#é&+0#@%w%w#ﬂLf5i(ﬁﬁ?%#
L)X EBET L2 THS L#L%ﬂmﬂ%u%ﬁ%w%%uﬁi(%h%&
DEIIBT D TERELS
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Oy Ry REEET 7V A¥REO-A7 - ViCBUA [TYT7 - 770 hOERTR] #F# (2011-20124) OfH

BT ERL D FHET L0 ERLOBREAENI LT LIE, KOSk
Bt oW RIZBWTIREED-ODEETH S

RS W s The kite model of 2008

2008FED A4 FET N

BEISATAF Xk MAenck iy KRR JO01
NIFDA Y ZAF—DHA b '

W S W AW
iy W p——— Ry

FIATAF ADDEL S ZLATDHAL b
e A PEVIEBIZLDOERERFL TS
« TTE LIFFHMEA o2 It FELHE/ I TS
cHINSEFITLER o L TH 4 ICERA /IR S

FIVZAFTA K A4 D4 DODIA—F—
FEEEREEME LTV
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'%lﬂﬂ—fﬁﬁﬁﬁﬁﬁﬁﬁfﬁﬁﬁﬁjﬁﬁ@/ﬁﬁ,ﬁﬁ%/ﬁ@%
* 2 MR = TREN L T Yo — 5
* W3 EEL, EREMOES, M%7
'%LT%4ﬁéi?i&ﬁ%ﬁﬁ?kﬁﬁ%b5ﬁﬂ;
=ERWCX 7T BEH) S5k LBLERGIKIEZZ LT [H5ER]
(‘universal’) 7?4 9
-Ht@4o®:~+—ﬁﬁﬁ?%:k@ﬁ%d,V(TiiA,%ﬁ,%LTﬁi?
LIVAZIZL > TEESITENS BEARLeFEEOESTES

FI82 T4 F L EIEM A HH
* Nf & LTbﬂbmiﬁcz%ﬁi@ﬂﬁ‘éﬁw?:cmb%ﬂ%@iﬁéﬂé Laziriudi o4,
Ltﬁofcmgﬁﬁiﬁi<&%L&Hnw&%&w
-%1“F07w?d,&%ﬁka%LTit@A&LTbhbhﬁ%%K%ﬁtﬁ
1 FERBLRITLTW S, LWV L RHEB Y
cFE2EBDFa - )T Anas Fiff:
=ﬁﬂﬁt%u%i&%ﬁ®%@%&wu?ﬂUﬁf,EEKBH%Cﬂ%mﬁﬁ
CEDLHIIZLTHILL TV 30

HIZX T4 F  hoWE
.:yfyxb;?ﬁ?t?ﬁﬂkﬂ:a<u%b%ﬁ%fm~ﬂw&&¢
(jurisprudence  EHEEE)

-%ﬁ;7§7,77UﬁumELf@E¢%®%§®M%
=55%E@&¢%ﬁ8®;5tr@w1méjka)@#%@%f%;%ﬂﬁ
Rl o

*TDLHITIE, Bho7-EH, TbbNHE LR AR G2 = - BB

cFTELIL, MIED] (their) H Tl LTENS LA DO SIZ S (85 5]

(‘see’) Z &DSUTREIZZ: 2
:gu%tkﬁéjulTw&ﬂﬁ,%LTﬁKFHD:7W&ﬁETH&<,§
LRI (multi-focal) TETCHE U 7 (plurality-sensitive) LY XEB%ET 2

-bﬂbﬂ@%ﬁﬁxE%VVWﬁﬁKE%Tw%ﬁ@iK,&<M£XF%V?&7

TO—-FHEE L LBECRBAED L 2525135 5T tews

-:@ﬁxb%yyawim%u%WE#%%fw%;Oih,%@f&%ﬁ&otT
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Oy Py REHEET7UAEED-A7 -V IEBTA [7VT7 - 7T7)h0O8ER] &% (2011-20124) OBH

YITMHPOBHTEI L

eI VEDDER , FLEHORZLZWADE [(HERTIETE]

s LHL, ZHHEICETAZORAMEY Y RAHEIF LV OTEE o2k
s HROBEETCRIRD TAHFHE FLLAEM Y FIBWT

* SOAS 1 — A 7 — )l website T, Menski (2010) @ ‘Sanskrit law’ ZfED Z &

FA0R T4 F I TEHM] & DERY]
ERIEEICE [EK] 2HHE LTV ERW
= NMEZSHOMW—DEDH N HTIIRL, ZACRERTIZLZODIITER

Wl

o [fZHM] LV DRIAIEFRERLTWAZ L ERF LTI

e LEAo ThhbhILTEREZOEOTIRTOATI) —2HEETS

e bbNE—FEDERNFLEEL-D0D 2%

o« 3/, HOTH/EEDFELDEZ D REAL 7 FEEZTWBEOR

e W ONDEKT  EOHB (borrowing) B L UEFRHE (legal transplants) 12T
4T3

« FOEELIZ, QUSTIVLRERSOEALTIT, T7Z)HIIBITA3 -0y 5k
DFEZS L IHEMICERE YT TS

BALZTAF KR
=Y ¥ a ¥
BICELTREI D ?

$42254 F L Soutke 8- 2] oxr

e FU—NY RS ZHLMPICABENIIZTHTH), BEMIOERIZ 277
MZiiibTwd

s k¥ L, bbb TRTOAIRLUTEIVEDDELEETLILIITELZVD
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72 bhbh@ﬂﬁ&(wwhhw)%ﬂ@&#:&mfééwﬁ?

* KL LW 2 © Menski (2006 : Introduction) Z:HH
-ﬁ%u%%#t%ﬁﬁﬁé%@iu,bhbﬂdﬁfh%?»@i%@tﬁvtoﬁ
ij—f—uﬁéi%%:kwfétw!
-wfn®:—+~tﬁwf%.éi?i&%ﬁﬁiﬁ&®:>70ﬁb%$&mLf
w3

* V) VEODREYLHEL LT [ - L5tk

%ﬁz%{F:BV7U9bk%%@%ﬁbh@th:k@ﬁ@ﬁ
-ﬁ~ﬁ(mmmmw)%%iLw&?%ﬁﬁ&ﬁﬁu;hm,&d%@kLt%@?
RITIIE 5w
'éi?i&ﬁw%%ﬁlﬂé:aﬁwiﬁﬂﬁﬁﬁ%&%
-Ltﬁofbﬂbnuﬁzw%&ﬁL%cfﬁnﬁ%ﬁ,%nu%%ﬂﬁ;bﬁﬁ%
THd LVIDEH LVKBEHBEERELE L TW2 55
-bﬂbh@%@%ﬁﬁL,ﬁ%%L#H,f&TmAééﬁL,A#%EHL,&@
LA T7TD, i
-ﬁﬁ«wﬂ%ﬁ%uﬁu:wﬁwzbhunu&ofﬁ§6®
°%%mu~%ﬁ4f@A¢%EC#KWLﬁb%;Wﬁ%(mmmﬁmmm
s BiRLHEG]  RIBELE V294 K
-ﬁ%m&bww?m,wb@éf%%@ﬁAJCmmmhmmﬁ$mﬁtﬁwik
&%%$%ﬁot&éh%rﬂﬁtjtmw)A&%ﬁ%#%:&
* TORR, ERICHT 8L VWER I EL Lo hTwng
-Aﬁt%?%t&&%%ﬁﬁﬁm&<,wfhmﬁwféﬁﬂmmﬁﬁﬁ

%M254F::EUXA,@5uﬁﬁ&®ﬂ%%&bf@ﬁ%?
-:ﬂ%@:?7Uﬁb%w#ELT%mT%®#?

s bhvbiZEAN h 184, [EF] 28352 LI3Tx D H?
'§<®A&HFE%L%WL%LT¢4T®A¢®A%KﬁLT%®%FLTM5
-w#tLTbﬂbhd%@i%&%%%@%%tkh%@#

o [1EZ&] &idfas 9

* TNEFEN CH OB E BT iETH 2 LAl
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Oy Ky RFEET 7Y AF¥ED-A7—VICBA [TYT - T7U h0FEER] #R (2011-20126) O

BASZA T A F BEREICEZLON, HHAVEIRIIT L ENLV Y M EDOR?
CHRIIHICEREEFICETEODTHL THAERSLON?

Boga hie 3ol

cFEENDY v v &« T ¥ (Jacques Derrida) (20044FE %) 1Z2001FICHEHHDED
SELZBRL TS [IERIFICERELICH D | (cest toujours a venir), &

e N—N—-7 A (Habermas) 32 NOF GO LNIZHEERENYAATVED, £
NI NPREBCLHDL TIE W

546274 F :[IELWHEE] (‘the right law’) Dk

¢ PV IZIERNEIW [FORLEZAHIZEY e LEREZELE] THY, LIPFo>TRL
TEEENL DT LwETHEE, LT ELWE] &3z ?

e 3 LTTELVWE] EVv)bDEHEETL2ON?

o 0K D A Y OEFEL LT« 2% 55— (Rudolf Stammler) 2Z® [1IEL
Wit | # B L LT ‘das richtige Recht’ 2% 1) ‘rightlaw’ & LThbb L7

« PR OBALIZIE ; BILTAHELHE TS BREL VI T EHYHERE

=HEREICFM4IFTIvITHIELTVS

BEATATAF ROV ETHR AL RAELIZTELOR?

cBELATICIB L ThbE I DEBRO B WETCHED 0T, KRAILIEREZRORITH
gi“'t; ﬁ)f;b\ ......

ek XA? EEK? REELAMT?

cHBHWE; BATLHY N 1?

o i EETTEROTERIIDIVICOLEETHLDN?

o LOLZEAS ; bbbz Tkl 2 { 28 2 TR s 2vw b RiThidbh
HIIEZRATVE A A P EEEIELPHEMABICLTLE)

e LMo THEALAME  (MHIE L MHFE L NTHLOMNE, F#HAZLTMIZ
IoTHBTA2DH? Vo2 WHEOHIMEES R ZHETLHON?

F48Z 74 F I EFRIKIZIEL WL ?

e A FEFNIZBWTEEED I —F —TIREETCACERELET O ?

¢ AODNONBIERZERTELWSE T L0 ERLEWI Z &L, ERFTT
FTLILVWODTHRBICET LD EHFRTLDOH?
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-E&wﬁmu,ﬁ&fmkkﬁméhéﬁﬁmw—»uﬁitwiﬁﬁawﬁ
'%5wu,ﬁ%mmutﬁﬁwﬁﬁ7¢—vw&&uﬁ5:&;U%%%EE&wﬁ
-%W&Tfmﬁﬁéhfw%&Ebn%:&ﬁ%uﬁﬁ:t@ﬁ%&@# HBWII,
TF=ANRA =R T D

CERICBU D RERIE RSO 00

FA9ZTAF L 5hil, TEML -0 | L

s [fda— 2] (ILLP) (% KDALYy VT A WEOBEIOa— 2 (legal
plumbing course) (23 X7 \») KBTI, FEEIREHEERL— L1250 T% <
EBER

LUl T5EBI & TEML—L] idvFid, kb AFRTZ T % L BRI ST
ThHd ThodbI [ 2TH] chHa
'FE%W—WJ%itA#ﬁ%HLT@U&Lt%@T%GT,%%K%W&%WH
MNTHHNIB=FFAD KLY

© L7io T Bl I BT b 5 RETEE 2 D 40 9

*ELTENVKELME B0 [578E7 — ¥ | (‘separation thesis’) FEEFED Lo
FTE2009

* KERG DEAERILR S (mixed/hybrid) H% FIRHLWBIE DA
W77 H B MIEDE% | (‘rainbow nation’) T [Zo7:%] (‘pot food)
CWERDEDHHW B LSBT 2 ERE DS TERATELE
-7xuﬂ%%@;xw%4yyﬁvbuLf%%55£~wKLT§,mfh%$~
BT 2 v
'é%&éﬁimiivﬁ-§ﬁﬁ(wmm&mmw)m%%ﬁtﬁ&?%#?
-mEﬂ%ﬁxﬁwfiﬁu%Ewéigi&%%;ﬁ&ﬂ&%%kﬁﬁ&mﬁﬁﬁ
%E@u#ﬁﬁ&rlz:kayfﬁybj%mmmmmm(Mmazm&
58-65)

* TR | BRI (multiple irritations) 72 & IFEENZBIF 2 L4 A Y 44
-%ﬁ*ﬁa7@;h;%ma%ﬁmﬁﬁé?xuwmﬁﬁ&ugwérlx;yy
] R BEHIEEH?

CEBRICERECACOLMC S| 494
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EELZA7AF @ ZREL IO -V E-Va Y

e 4H, BELZ/O—NN)F—2arHPInL ) STl r LRECEBEL, BETLO
L VHBELLOIZLTWS

s LNV EKORBOME S TH o [#8 - £ (Vertovec, 2007)

e [V FET] (Plutopia’) =A%k bII a4 bEBRTICEIPATORVWHE
e [Fu—AhYy¥—ar];2Fh, DS FEEFRERIN/u—-N)¥E-ary
DB ZITTVED, FALIMEON, 7)) v FEER3E, RLTHEHRLZW
s TNHIBRKICENZ 7R ATLH 5 |

o [7T7 77V AOEMER] EROEAEOME ;

s bMbE 7V 7LT7 7)) HOEFERIIBELTHoRAHMEETAL TR,

e Menski (2007) [F— T v /¥ % #& 2 TJ] (‘Beyond Europe’) Esin Orucii /David
Nelken (eds.) Comparative Law. Oxford : Hart, Chapter 9, pp. 189-216

« BLE & SOAS MR

853274 F : 3200RKNEEOLIA T

e AT TRTOANCERLYTHME—D Mtk LTERSNTWSE HEHR T 4
ryiary BELE BIWThOBHTOFICEF & LHEHOBRBYZERY
BT AHHNERITTNS !

« A T2 —~EDF LD L ZAFLETHD, KET DTN —TDLOI KR OFS
HELZEHLTWAEE , 7TAVIERETOT AV AERER; A - 50O
R:F—=APSYTOTHEY)I =, INVT—/AI—F/74 T Y FO¥F—3
R (authochthonous) HAWIET R V=D

CH LTS3 RETSANMBATA Y RS L TYT ET 7Y HOHERS
BEAERICHRIE LIS H L7: (plurality-conscious) HHA)
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B4z 54 F KRk
MRD 320 % 4 FO:k
F

Three types of legal systems in the worq

LRy L L]

Type 1
Chtims to be undoem law,
bt makies esceptions

. C ot FRELTY T T
Iﬂﬁ.‘ 4 bee mbgomess gouw
special place granted dor
indigenous prople

feneral lsw
Typr 3
Camrhing luon ol Pt el b Wl mie

BerCral Lvw pndd persessl law

FEATAF [ $irnsru—y LR E D Pai= 2N
WA EIATH Y4 TDETH LA EhEH [ & 72#:] (living law’) &
ZoTwnd ;

ZEIZELTEINA Ty » F & LT D Angrezi shariat and angrezi dharma (Pearl and
Menski, 1998)

TRAVAZEALTR [TAY D %) 71  Zaman, Saminaz (2008) ‘Amerikan Sharia :
The Reconstruction of Islamic Family Law in The United States’ South Asia Research,
28.2 (November) : 185-202. [http:// sar.sagepub.com]

« kL FEARKE

%%254F:a—a&@%%&@%b&n:&ﬁﬁ%uﬁ#é

* Chief Adjudication Officer v. Kirpal Kaur Bath [2000] 1FLRSCA
‘ﬁﬁéﬂTWQWDVFJW(Mmﬁwmﬂﬁﬁ%?*?ﬂﬁ%t5<ﬁMﬂV%
=— (19564F)

ozkm%géﬁéb%uﬁ@%ﬁkLfﬁﬁ%%aofwt

¢ IMF I L EIE & F40M % 555k
-%Wd%ﬁéht@ﬁﬁﬁEL&w@imﬁsﬁﬁ
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o BERHFTIIRAAMIIEWEMEE (presumption of marriage) % & H

s REIOREO®ZRIERAN L L L E—DFETLHHEICE, BREEOREZEL
T5ZEIFEO—FHFY) —IIKT S, EHIR

o My — 2 KR ERALENTVEWRL A T4 ELTHEHIATWS

o AL TIEHWT BT B A 1~ DR 2

ES57T274F Eaw (1)

L. FTEFTLTIU o a— e SHBOELFELE W) T ERE ol { T
T—Oy SPLERORELS [TIVTET 7 H0EE] BRA 56 I1ISEHIRMT
HNFITLEALA) — DL E2FBLLEVWELIELDTLDEFLIPRI TV
WO TTTET ) IREDHRVERIZL TS

2. BIVWTNROBANIIBWT L AL LERED D VIZEBETIE R EIETL
D, WHALLFREIZBWTHRKIC4 >OMEMZITAHEZAL TS

3. bhibidFL e iF I 2L 0boTERTELTEEL, YO —"LIZEN
FYUTLRITNTRL W

4, HEMLEZTLER, bbbl bhbhiBEELIREPICHETLIEL /-
HOLV—-LH LLRBREIHFAT LI LRHELREETH), WrkbEIAhLB
WTHBBTRETH 5

s A TLER, OF VA OHEN/ENRBEHRONTIZO LD LD — VERIF
ETAHZEE, BMUKHAZAHFETHY, WhidEIATHEHETRE

82T A F I #am (2)

c ESTERIIDNDNOETHREHESEL2D0ROEN L L7 T0—-FTHE
o EHBEIMHAPEHNTAIEN T2V T, LIFLIRZZAICBRELTTWAI
TELW

L ELMNOBBROI WS OBEREEFTIZH) ERAL IR, MM F LYY

T TEH LD e R OERTSH ) #iT b

$H9X T4 F R (3)

e N A PDBUERITRXNTOALIZLE >TEEZLIZDDAFIVELRS

s lAIZE ST s HREHICE T s HFIZE ST c FRfEEIZE T
o 7 A M — R, Little Anas & 315
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FOOZ T4 F IRBIC ZHIEEHLVERTE 21

o [FEARE] 12 ?

*Wwofzwn [k Lo 2

cHDHLDE [HHwy] (‘extra-legal’) LERTLIERER DD

cKimDE A, %%%i)%a):&ﬁiﬂittff‘ﬁ%l:?&:%@ﬁ‘?

* FEE I & o TASR S 2 AAPDESTREBIE B LD > TELTHRES,
*H@H, a2~ FI7MITBRWLEL 5 wsens

4-1-2 %2@%%(mﬂnm):ﬁuﬁt%i?&ﬁﬁ(x>2$—.vU?J-:
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e LD oTHRDOLEZ A, a—F—3FEHETRITNRNERL W
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Grees las

I Tunctenns ok & podite s Eool moant 50 thape socety
] &

iy Lavw [in adcoidses @ with)

uriversal Law {’ Yy and] natwal law

{regutabe and Eranstorm| sooal customs

HATA LK BUR» 6 Lk
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« MRESHEDEE (mos maiorum) 125t o, FROHWEOHEGR LRSS 2
ZLEEERTS
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* dus civile; WEBSH 5 CIZERRIZLD, 2LTHILART 4 v & ik
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e ZLTHENEORERIZLH, DEEETHE

o HELIZARBIC L o T positum (DEVIEYHENE) D
SECIZEE LD TH B !

FZXFA K, a—F—4 T KRELER
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Tlidew

s HAAEDH EFHE TN TL S

skhw X, FUFAQA, T—7zz2FNV7, Qus
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s BTG 2 X — 2 & 50O HRER DA

BINATAF 2 EFhs{ TOELTH
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EiLERO Y AT M S W FEFEE &

BEER ; BUAEN OBRRBE L L TOESIZBITHEL (the King in Parliament) 1,
BHEOERHZN—ALTHIE0—KRICE > THH LA LENLIIRE
BIZBEFEDIT SR TEY, X2y 7OEEZ EOTWED

b FE¥R

EIAFEHXDIAT; by 7Ty OEEER
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* The Province of Jurisprudence Determined

cELIIEMFTOHS
-%ﬁ@%%%&%itiofr%ﬁ&J%ﬁiﬁﬁkt&&éhfwé

'LFL&ﬁ%#ﬂE%HEB%,ﬁ%%(%ﬁi%%kﬁﬁfdwﬁw Menski
(2006 : 18, fn. 41. also 155)

BUZTA R FAERABAT : 2010

 ¥72 7% 2 80 ; Menski (2006 - 160-173)
-%1®ﬁm;&%=&(&ﬁéi)77m—%;ﬁ%uﬁﬁ%&;:—+—zﬁxw
87
°iH¥iXb-3>b,ﬂ—H~b-zN>ﬂ~,7?71-ﬁl—ﬂ—,lim
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* BEHRFERO—RE L CoM LR

CSFEITRVTYRXLDER ;[ L4 (Law and Society’) 7 71—
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s TAYF Y YT INARL, DFNRHFMOFBERICEN DARAI— X7 F, £
IN— o R— AL X, FOAh

e AHTFET - )T XL (Scandinavian realism) ; #YXsa—+, OA, FO
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¢ ST EFLHFLWFIRFBRELEERE, »5VIEELH/MARNT Tu—F2ES

e XF X T MHHEE] 7x I A MEER, HHAARKHER (critical race
theory)

EZZAT4 F NV XYy (1881-1973)

« B2 DEIE s Vb WA [H#ikEEE | (‘pure science of law’) DER=X ) HFESI L
FEiE F 7%

e bV EDD [IFLWwik] (‘the right law’) DIERD? ENLBEBRETIEHLP L2

 MEMLERTIREDT 70— F OHLH

o W X OMERH (Grundnorm) DIRFK

e ERICEAT ZMIEASMNLL 230, ERIIRTHETHoTHRBELON?

o Miw, ERICRTHELETHS !
=ZDMEIZEZEDIREFETIEILY, X LEVIEHLTWS

cTHE  EFIARLISN? BRRILELESMATHS

e NFAY IZBWTIREAL AL, MBEGEEGHETLOIHABIIL-Tr IV E
Y DOEHPEH I TS

Wil hMEENSLbRL L, PRRAAREERBRILTVWEZITEE) 2Fh A
%77 (K#¥#E ; Musharraf)

« EHITHENZBWT D ; HikL L OEREEM (revolutionary legality)

BIZX74 N FAbBRE FLEZROBMIINT 5D
o Friz e BREOMFTNE 27 PR
Menski (2006 : 168-173)
o M2 SHHENERW 2 OEFEERIAR DL
s BAMIZ [EfK] & LTOHEICES 2F0, HEH D (something good)
o \NfE, ERSE:, Fu-—nyt¥-3 a3
s TNOLOBRIIFEEER L BEREE2HES
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%391 4 F; Hﬁ Legal pharalnm/
. mp o Plerghi’y Kite
BEILER? e e

[ St P REN 5 o

F40274 F; BNUHE

e T—)L1) v ¥ (Ehrlich) ¢/v—F (Hart) ¢ 7—#%— (Hooker) ¢ A7 (Moore)

e 70y b (Allot) e 7 71 A (Griggiths) ¢ # ¥ /v (Tamanaha) < T%
(Chiba)

FAUXFA4F 445y - -0 ok (1862-1922)

e LT 4 FDONT AT NI FE (Habusburg Empire in the Bukowina) D#(3F

¢ 19134E|2 F 1 VFETHE R (Menski, 2006 : 92-98 £:Hd)

e Sociology of Latw (1936)

o [HiF 2] (living law’) OE  BRNGEOI YT AL 2% ), RIIEX
EEARDEONAT) v F

s FIIHEETEBY, Lh>THF A+ 3y (Tamanaha, 2010 ZH)

s EREOHLIIERTIEI L HEDO L PIZHERE

FLR2274F ;-1 Y vk (FiZ)

s ERFERELTHE—DETIEZY AL BFICEREFBEL, F2ELLTWD
s EIRIALDERBIZS EDnTWnD

c ZADHEFIZALD [HEITHE| 2EABLTWS
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43274 F S H LA /= | (1907-1992)

*BIRBT S 7] 1 ¥) 20EFE%

PN —RT 4 EBET LI L AYEAS

ERADLETERNL Y ICBPRL

* Hart (1961), The Concept of Law

* —ROANL TId R, BEROBEIBHIATHE
cMEICBWTHEA=ENLE T Fu—F S1ki—0 . 52— )L

Tl BRolHHH»? LV DU, TSN AHRORDEEZETLEES50
B 7

FA4Z2 T4 F ;80 — « 7 — 5 —(1975)

* Legal Pluralism (1975) ZO %4 MV A KT 213 LdToEY

cTERMDI 74 2 k& ik (Watson)

o BEF DB L fEg:

* BERIIE DS AL Ay LWV D, BRIZERDSZ) OREZBOLI2TH 2 2 F N EGE
EREOHED
-::?wﬁmﬁam,mﬁﬂimﬁﬁéL<m$@%%%w&¢é!%mwfﬂ#
cKBRIZ2o0RL B 5 4 TORFEITELE

T AR RBEEERNLEBEICE Y ohhTw

* Chiba (1986) IZ£ > ThE L { #t¥HI X h 2

FRTAF Y= Tr—2 . &7 (1978)
PHEBMLHSTBH=t41 2

* @2 DV T Menski (2006 : 104-108) 2213
-&%ﬁiﬁ,Oib,2oﬂt@@ﬁ@&ﬁﬁﬁmﬁmvto@ﬁ%ﬁﬁuﬁﬁ

s LML S TERFE] LidMes &kt 2009

CEHIZED [HEIC L AEEDTHEORINT B P — V] (‘partial legal control’)
© K THIR B3I AL 10 X 20w

*HIPEETY PO AT E0TH-T, 2OHTI I—-NV) DT AT
*FHEMNLHSFHIEE S OB OB 4 4 4l
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46274 F , 7a v I (1980) Limits of Law

« LAW  EHOHAIO L) YEE EO—®RMETATTHLEERE £hb
V—IVIZEbBENOTE Lo S h bR

e Law ; #E6% —H L7, 260 ENOEER
5023 2=F 1 REICHAE

e law ; fEBID L — L

BATZFAF Va3 v 074 Z(1986)

« BIGRDHES Menski (2006 113-119) ZHE

s SETRAFAaF—L LTo [HEHEFHE] (legal centralism’) (ZHkik [HE& 1
EREZERL, TRTOALICEHAT, EBREHICL>THITINTWE LT 2%
) THRIFNER S v

4 H [BRERLEROTFHEIEIFETH L, EEEIRIIMFETH), BETH), EXK
Thi), FXL0LTHD.] HEHRRIFERNLZ2T -T2 (collage)
FHOUERTOESTER=EREOEZTHE MOUERTORZSTIER, RIF T ERE
BIUEHATLH A

o i - Z7etE (plurality of pluralities)

FA8AFA K 547y - #vF (1993)

e Tamanaha (1993) 3H F D I2b =L

o D IZHENTFE - (nonlaw) EFELWELIEE, HERTADIEIF LV ATHE, &
F)7 4R (FFNOH) IZHE EERIEIELOEAOMESTEEZRT S

o LA L IERFEBENTHY, 2FEELAKETHLDLRS

o Lo THTTM LR HETHE SN 2T R 64w

¢ ¥ FMNI0IEDEB TOLTLERETH L Z LEIET ¥ %20h?

$4927 4 F ; TE#EIEL (1986)

e Asian Indigenous Law Menski, 2006 : 119-128 218

« 1H HiE TA4HPFLTwabkeko—flEm] 2F)HE=ENT7T7u—F
¢ XRMTHIMLLTOBLT, WIZELTH

s WK AOLILIIEKAT A TREREOLEENREL Iy NPLERD
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(eurocentric) b DE42 = & WPk
* -0y NO [HHEKES] (‘model jurisprudence’) O EIFFEFHA~OBEDIK
fFOHEE

HOZX 74K THEOED 3 ks

* Chiba (1986 : 4)

¢ 1. ARE=ERE=1RY
REIES L 3BT S AR 5 3 HELZA COEOBRIEEIIAYE
WIZETHTHE 2L ERIELL AoOERIHET 2

o 2. AR E
FERG: BRIAR SN DT AVIRICHEET 2 ERIZL - Tkl S h,
BTS2 ZOHMLEREREC b 2L THE i

o 3. FLEiR
V=Tl { 0P 5 =1Hifli, HE, 18T, 54 BLbEBEMENG =52
T2, HRHEELS / BATLHY S 2 BB, AR . ey 2
SOIZX7REBEN BB 77 2 & —

FOIZF4F ;T BOXAF3 9 250G

« BEHIRIE AR L I AREORH I BB B2
CVBLIAT [HIFHHE] ~&RE
CHBREIENATY Y FEBBETH ) ¥4 FI v s hTOb %

F2XTAF , FHEDO3IX4 35 (1)

* Chiba, Masaji (1989)  Legal Pluralism. Towards A General Theory Through Japanese
Legal Culture

'rifffﬁ@ﬁ%%tiof%ﬁéht#@ﬁ@k&@éi?i&%ﬁ,ﬁ%&é
NL7—9%1EL<IBFT S 12DIZEATTRTH 5B | (Chiba, 1989 : 4)

*TEIL [HED3F L3 3I—] (‘three dichotomies of law’) =¥HED > 71) 7 b )
HETHCE 7L %

FOIZTAL  THROIF4a L 3I-3 (2)
-3?4:ks~%uw%$®%¥wu;ofﬁgu%%éﬂé
* 1. RXENIEARYE (official law vs. unofficial law) 2. L — b xk i B4R
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(legal rules vs. legal postulates) 3. £ ) B fE # (indigenous law vs.

transplanted law)

H4Z2TA4 K THD [TAF 717 1 RE

* Chiba (1989 : 180)

s [k 7T A 77 47 1 EHE ] (‘identity postulate of a legal culture’)

o (BT 2EELDEFEL RO FOEBEEL LD L) IIHHEET L%
ERTLEEICAL ZE ATV

e D3 h, HERIHLWHLEIAIIBWT, WLKENTEXHNLBRTH S

e &L wHiZLT?

ES5ZFAF  #4 b+ (kite) &% 3 (octopus)

s TERIFAFIVIRERELTD, TA-ND L) LHEDOKHE (amoeba-like
nature of law) IZ2WTEE->TW5

s TNIIEBICEE L, FEKTHD

e HAEFET [H 4 b1 (kite'; tako) &9 Z £ IiFid ‘octopus’ * b EKRT S KD
#14 b

e LzAoT s bhbidnwERy aniR )T 28T 5 2 LABLEN?

c AN IEDE T I DA ?

cHEAAMED O BEMTHLEN?

WA PDTRTOIA—F—IZHALEEFMELTOAA NI, EMLGTOIHITEA
RATy 7L LTEREZRELTWwAED?

4-2 BAKPEFBTOES
REDHEEIZEIT B4 AT LE— 20—V RRTIZEITS [EL0E] &hakik
iEI LS

274 F1 $EFOKS

« B TRE LSRR E VI BRAT, kel EilESBFRICIOVWTIHOTE
AETEWV) I EFHBIITITOLNATVS

«9.11 Lik, oM RIZEHIHESLODITETWVD 2004ENREEHREOAE
BOEHIZBNWT, SHAOEEICBVWTLARAY LD YY) Tk (shari'a law) %EH
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* JURISPRUDENCE. An International Journal of Legal and Political Thought. Vol. 1
2010, Oxford : Hart Publishing.

* Debating Law. Hart Publishing %%20104F 2 & Fi ITLTWA—#EDXTHE, Series
General Editor : Professor Peter Cane, ANU.

b

* The Oxford International Encyclopedia of Legal History. Editor-in-Chief: S. N. Katz,
New York, OUP, 2009, 6 volumes.

* Cane, Peter and Joanne Conaghan (eds.) (2008) The New Ozford Companion to Law.
Oxford : OUP.

* b2 LB HDEHE : Menski, Werner (2006) : Comparative Law in a Global Contert -
The Legal Systems of Asia and Africa. 2nd ed. Cambridge : Cambridge University

Press.

S 512, Menski (2008, 2009, 2010, 2011, 2012, 2013) BL I FE T vz 7 »

ATALF3 HE ZOWBBETOAIRBILhEbRDRIZRAZDM 7
-Kﬁiﬁm,%ﬁmtﬁﬁwﬁﬁummLt,&%=&%ﬁﬁm%%®ﬁﬁu77
anféz&mxor,%ﬁi%%@&%@%ﬁ@%ﬁ%ﬁ%ﬁ%%ﬁ?é:t%
A D
Aﬁﬁ@t%f%%@%&ﬁﬁ%—%:Td&dw<O#@ﬁﬁ@%i@U&ouﬁ
?&W~HTM,&%ﬁiﬁ@#ﬁﬁ%@&&%fﬁﬁﬁ%éwa%é&%
-%ﬁi%%@ﬁﬁﬁm@mm)uﬁwru,w#&éuaowiﬁﬁﬁé%—w
F%ﬁ%J?%%&@IELi&Mﬁ@ZE,&<Kﬁﬁﬁﬂ%uﬁﬁ%?$of:

................

LYZXLTIERVD, EVIBEVEE-TWnE LPLINET 727 ChY g

AYTIE A

— 372 — (2064)



Oy FyAFEET7) AFET—-Ay—-NMIBIFa [TYT - 77 h ok &K (2011-20124) O#f

274 F4 I RKFHRTOHROMAEZEBSLHB

« REROFEIT /0 - NV LRRBIIHLTA-OOERL LT, EOSTEILRER
REDRE, 0L Tro— "B LUENMIZ, S6ICHEBINELXLTT
SPORHEMICHERFEN) 200 EMET LI L TH S

e LML Z EALIE, SHOEETOLAY) LLEETOREDHIBITH S
TN LR, W hENENAT )y FOHRBE LML I ETY S5, angrezi
sharia b HLEE D L R ) Lk (British Muslim Law)

274 F5 EANEEE [E] CHTIME—DOAEIE S HFHELEL
e Menski, W. (2006) Comparative Law in a Global Context, p. 32
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NEAY V) OREOT TIIEMIZEENTH S

s FITHRERBREEATVS ! LALDPRONAR- PRSI

274 V42 ZORBEEBRIC»ASLHEFDO DA P ETMICL B0
s BREFOHRIZITI—F—306TEN, I—FT-4OXFEHRBTE FLTa—

F—2DFUHRETFEL, I—F— 1 OESEOFELHERLTWS
s BUOFEEORE AL TNIEZ NI AN WARIERTHD HHIIAFIYART
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TabhTOLBEOBIIIHT LG v & ZHR L T o0, W Fy
vlm(ﬁﬁ%u?u%éﬁ)ﬁ:@{zﬁAu;5E$ﬁH%%§waéaw5
%%t%adwf,#ﬁﬁ@%%&ﬁ&wé415A@EﬁtﬁMLt®?%5
CIT o 2RBHEREIE LY, I-F— 1 OXHEZIAOMEZ D ESVTEES
5:&&;91,:—+H3@i%%%ﬁ%:&ﬁ&#otﬁ@iu%ﬁM$m%%
D2DOTHAH

ATARRBI LI T A OHFEBMH T2y 257420 474 OEAEDE N
EEARERTH S

* Mahr Case of Ali v. Ali (2001); Jehh 1K F

* See Menski (2002) ‘Immigration and multiculturalism in Britain: New issues in
research and policy’. [Osaka paper in KIAPS].

-3H1£>F@%ﬁ@ﬁuyF??%dﬂtnyﬁ??f&n&i@ﬁmtﬁwf%
BEahi

-%@&,4?01&L@%ﬁ%ﬁ3ﬁﬂ%ht%m,%m;of4zaAEL®97
7 BERS AT b2

* L LRI mahr & [72A %2 ACICEBE RV & LT mahr XIEIEE LT

o IR EIE L mahr DI %Ko 7-

CHHERIZFIRY FTCREL3FRY FeFE L5 47

e xEM? ZhiL, A FOI—F =DV EOPLEIDEHRTAEVI Y X7 5%
A ?

A7A4 F44 Al X Al EHFOH 4 M2k B0

* TURE TE KB LTERLE: 72750, a—F—30RicmL T
'4¥UXE?@mMrdﬁEﬁT,CE%ﬁw&wﬁ%ﬁ®@@f#O%ﬁﬁ%ﬁ§
V3d BB E121 clear break A% 1), 7 1) KAD LT H T 7

*LBL S TURARDELICARY ABEOEFHER 2 KD 72w
-7U%Au4¥UZEKK%LTEﬁL,Ltﬁofj—f~3uﬁmtfwéﬁ,
%n&ﬁ%m,myﬁyuﬁﬁéﬂyfa?fvawﬁﬁ(ﬂ—%~2)t,it%
PRICKBEOAE (2—F—4) L2, BEDEHEDA AT A OHR] (3—F—
1) bEHEINERXThdEFELS
-ﬂ&unayxﬁmnfﬁn,4omz—f—¢&f,oih3-m1-z%§ﬁt
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Oy Ky RERET 7Y AFKO A7 = VIcBA [TYT - 770 h0iEER] &% (2011-20124) O%4

Tw5

Z74 F45 il l-bOEEICKETO?

* Anas (20094F) O¥IBIEREHROF M

WY IVHIOWIIHSE LAY ALFE (EKR3H) OBEB LOEFHEHICHLT,
V=¥ W7 —A—lE o TREBLILTHFEINT

s REYICR M TH LD D E, HADEYI —#NEA AT LEEOFEIEE T Z L8
MEETHL LEFTHILICL T, VEWICHP ZEEZ IO LHRTH S

o A F ) ZADOFHIFFIZH ST OBEHBRFHECAEIZL LT [TELOREOFRE]| &b
W2, MBI flE L mEL A b AREET S

« BEFTIC L ABOCTIHAL AL P 754 > Z7RERICE BT L, MR8 R1ES
REHERAT S

254 K46 K
s EEBAICAR) ANEETELELIE, LT LAA)LAERRVWET
s ZTMEREOOIIIMZ EHPWEZTTBY, B LWL F I HIBWTIR&
DHEETHL=5FEEIBVTHARKEZIT TS
VB LIAT, MMIUTAIHMFICNT MY LT AFRDLEATVS
e DRIz, ANEIZHET A#mrERD L I3, BREND LI BRENTET 5
CHEHERIIMATERL TVD I EHPE
s HMROTELERE LhL, £L0ERL [EMFE] " FE
cHWIINNTEIA TOEDNG Y A% LA I ERBOTHMINIZAXLVLTH S
s EETUEROHEBIILEEBIIL - THBETH A
= [IELwi] 2RWET L, ERNERMBZEELEAFVEZLEELTWS

Z 54 F47 : EEBEICREH  Fly safely !
HEEIOE DR
Werner Menski MA PhD  Professor of South Asian Laws
School of Law, SOAS, University of London London WC1H 0XG
Chair, Centre for Ethnic Minority Studies (CEMS) UK Jurist of the Year 2009

Email : wmd@soas.ac.uk web : http://www.wernermenski.co.uk
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4-3 EL Ko -F#Ex
4-3-1 F1#BB I AN—FEHEFOMBE 10726H)
FBLHA b AREOIODHM
(1) fZMER R e v Ky —fi=N— ¥ RIEO I
2) BBy Fe—FEnsFxF LS DO RER OB =LK
(culture-specific) % [#8 « £ 7oik | (‘plurality of pluralities’)
B) GHOERNE & ¥ Ky —BofBi=8% b B Es

B2 b EEa
-%ﬁmﬁﬁéﬁbfthMﬂ@%%u,Eﬁ@t?ﬁw—&kﬁﬁ%w#&%%%
BRHIX G dITo TV RWE L %388+ 2 L EXD 5 s DIZLIZELDEEICBW
T Fo—3o [ 4758 #i%E (‘pop’ structures) rHR
Menski (2006) : 196-209 Menski (2003) : 86-93 Menski, Verner (2010) ‘Sanskrit
Law’ SOAS School of Law Working Papers Series
SHIT, X Ny —EXMEN MO TH D BRO - &

BIVA L THBEIDS, FROMILTEZRTEADOM?

A Y FARMRATRREOERREZELTVL L EE Luho Ay (WY F & i &
Jy PETHLDENH VT F A b &5

cFEAD TREHLFREIT-> TV |

MOANLIZEIR? TIUBNE? BAhdS, MROEE
-i%&ﬁw;zn—?:?4(Aﬁﬁ}uwfﬂ#Bzy—bLtmﬁ,ﬁ%éo
F—HoNTRWwI LitRErTHs |

FATA P IRy Fo—3 RITATIS006E 2 5 RIEIZE S

o WBGEFE O -0 DN (view from the outside)

HEY; EOBARICE O BAAATERS 042 & L2LIOHMD 1213, AW
LW (insider view) b LETH 5,
Ltﬁof,m—f@ECWﬁcmwm)E%m&%awiﬁua%Lrwt@#?
:meK@Lfm,%#zbm%ﬁéﬁffmﬂ=ﬁyz7Uvb%u;&%é&
Ak

-ﬁﬁﬁmmﬁ#%%ﬁ%mmﬁ;ﬂ—fmiﬁ,N—f@(ﬂﬁjﬁa
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Oy Ry REFET 7)) hEET—- 27— VcBIFa [7Y7 - 770 h0EAER] &% (2011-2012%F) O

4 KEH (hymn) ; Rigveda, Samaveda, Yajurveda, Atharaveda

EE LRI E D ICARH=b L b LIFHERE LAT7F A M3 2w=0K [E»LA
%] Hi#% (‘heard knowledge) D¥E&=["&7R|=shruti &5V sruti=[F S5 N
7% @] (‘what was heard’)

Zhid N Zodssvid [F#E] b LAEALSL [XE] 2075 ?

FHHA b I R=FTOEFLORIEN R EEZN
c 4 DODF A TOXR-FDHEE (Vedic priests)

(1) Hotar Rigveda  (2) Udgatar Samaveda  (3) Adhvaryu Yajurveda
(4) Brahman Atharaveda

o 5L (ritual) OBMIIEETH S ; soma juice= KT v 7 ?

AV b IEHALORYOERPRELH EDOH NZZOWT PO
gflsh] HLEIESLEESICEFTE L oT, TRTOEHIZMAPLY
DE®RERLTWAS

FOH4 1 EN RULON

| fhprhuaiﬁpace

Holkar

Brahiman Udgetar

Adlvenrpe

794 Zhidwhh3MEOEEON?

s T ZTLEROEEIZZEFNS LN OVD L L LDONEINTWE D

s TR SN BILOE =K & 2Pz B

s INHEDANADRENIMEDON? PRSI -ALLFRIZTELRVOR

KL — AP TEELAFVEE L ERT/ WELIHA I

s HBEVREFNRIALRDIEHIZTELZVONP? Lo A4 PETVIZHETIIDH S
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LEDA—F—ITHETBD? H1I—F—5HBVE29 Howitad o

* LEDTo THORDORMEALE 104 ) K (vitual jurists) ZERT 5/ CE 2459
CLPLERE Y Fo—| ThHo0? BICHABEEICSRT 20
CENRELHRVLRLAR-FTHTH), 7977 2L THIEIATWS
*777%=X2. (Brahmanism) 13k > K= 4 X4 (Hinduism) %8I8

BEVA L I F—E ratad BT rita

s KFEHM LR, T8, BB

WD A > FEERE (Indic) O bR HETIZER
s COBILNAARRIIABEER L 2L

s TN SLBF L RELBFOBELET S
CENTEDNDOIEEDLIIIZINABBRT L2079
CTABRBFEELZON? FRELEMTLHL2OM 9

FIVA L[ 2I0] MEL LTO rita

A, M, FO—NVD 3 oDORTCIZFERIZEK Y o 9

AL FETNDOEI—F—IHEILNITBEE B THEUDOVTWS
*ENTEIDILEH1I—F - E 43— F— IZFABICEET 2O
-ééwﬂ;wiﬁﬂfbuﬁﬁﬁf,bﬁ47?ﬁ»@&ﬁ%%ﬁ?§&w®#?
s SRR OEREOFREL: DB 2

C SN Y FASEROE Y Fo—Bl Lo THIBR TV TAE] 120w TEL L
B, PROFERLTWEI L LD 2
cBlEDLNDIIE TAME] ILLoTHAERL TV LD #%3BH
*DOTIBRFEIT SN ERL BT A SBA S HILICH S, 4%
(‘public interest’) #iBKT 47O ICIZREMNICEECTH- 7

c B ARO—HELLTOBMADHL? FI)LvDEOKMT I X (Greek
themis) & HCECTTRED 2

#1044 I : Karma & rta » 522 rita

s karma L 3TTHEZDITBE~OYT 2L 3
=FA4F3Iv 7/ BRELENEBS

CIEMLEAR? HERETEOTAFU 747 4 HEE?

S (2084)



Oy Ry REFET 7V A%ED—-A7—-VICBIA [TYT - 77 0L #F (2011-20124) 04

c N LFHOMTENS B VEEUO 0 T0 %255 hT
. HIREO—THE
WAL A U CONTE L KTEOWRL 54

BV A b EE/MEOMFEOILLE | rta & satya
o b7 LAMKIE 5 £/ B3 ; Rigveda 10.85.1 : D NX—FDF £ A b
« THBTH 5 & FIFFHIRTRO LT & 57
o SRR (marriage hymn) DXL F W =FE KL A NEORH, GRERIEKS
satyena uttabhita bhumih/ AHUIEEIZL - THRZLNTWS
suryena uttabhita dyauh// KK IZL-oTEZZ b TWA
ritena adityas tishthanti/ 7—747 4 77 bR3BEICL>THFILLTW S
divi somo adhi éritah// V—<RRIZHFEBVWTWVD
MO (satya) %8 U TRHEAHEF SN KB (Surya) 12 & o TREDHERF
S AHORFE (rita) 28 LT Adityas ’LZETWS £ L T Soma HVKRZE
WiLEEZ D 5

EL2¥ 4 b RLWETR

o dharma ZHMOMED L H THE 0 ?

e NR—=—FDTFFAPTRENBIEZEIRBEIN Y LA dharman & FKEL
* Olivelle (2009) @ E5E ; ZHIILEFOH S ! I SABROFHW L HEERITT
TIZATTHT 1500 AL L 72D B ?

» dharma={IHFFHE LR, EFTLHLDOH?

« BEXZDPLELDON?

o« WBL; A A5 LD Allah RABOBIFZLEL LAV

o 4 ¥ FEEROFEH (Indic religion) (23517 544 13 Z OFEHHF O
=mlF) v LREBRICET R EZDOME

e 4 Y FAIZE - T, EMIE Indra THAF S M

« TRTOMALIIE L DN LEEL IE->TWD

o DL (EZDFELDL) FTRTHELN BT ILE

B34 P R—FIZEBIT A4
o Fffi—Indra (% d7=6F)

— 308 — (2085)
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=EEICHE=B% Zo— 2y Liido—hiiiEy
STNTOMBRE LD IHEDEB X I h>T VD BHE £ 0MLOHE
Agni— KO Varuna—22§g & QLS E o) i Ushas— &I = 6 O fli £ |38
5HMIZHKDO—H

—H A HOTERI S T S L I LS REE AT AOTIE LW

—IRTOIDOT LIS HAMTH Y HE I

I NTRILM GBI B =N~ Ot (Vedic sacrifices)

BlY A b R— 2 EROTEE

s LA LB POR—FOHILGRIZEEZINLL

cHIDITHLEHANDLDY, BEITENTED?

* Soma ¥ RADL L7z 9

*HEZVROLA | HILOBEOMELE DB 9

CHEEDLIICLTHSEER? HOh I EIEIZL>Th ! WAL TIIADE
FTEHELN? ML BECE-TH ] SHEILICL 2 B0HEKS 0
-N—f®%&d%ﬁ®%ﬁﬁ&wiiu%ﬁmﬁ%féiiofwéi5f%é=ﬁ
7+ 2

%m&{b:ﬁ%:@%ﬁﬁ«mv7b=ﬁ4b%?»mﬁzznf—

* rita )5 dharma D 27 MZALTERTB0E D S O H MM L b 2 K — 1B AL
(classical Hindu law period) ~D#47% ifi4 2
CLPLENBRROTET LTI EB4ICE L7042
cF=N=F v TTEET T B

CHIZGF =5~ L L LTD Dharma= [#8)7% 5355 T | (‘appropriate behaviour’)
* AY LT =D [IEH:] (right law’) OME= [HF53: ] O
¢ bR THRFTAD lex humana b Z:Hg

IV A P I EREHFELEVOS? T—F— 32
*DHLAAEI T

*LAL; BRIFTIERAROI—F—10EINR TS
« BUE (sacrificer) DIEH=yajmana (& FDE)

— 394 — (2086)



Oy Ky RERET 7 )AFREO-A7—LZBA [TVT7 - 770 hodhR) #&% (2011-201246) 0fs4

B LB EEIBNLDIDOTHY, BELLLEHBDOLDEE

e PNHIIR—FTOBILEESERWIZEZ A AR - %5

o KA MELTIRED D, ®RILIZEBAIDSA, #HAL

s B2,y Fo—DOEERE (raja) PHEAZINAS

coF), TARBMTZ LV ANEERLED ZOFRRLRPBMEA =T
FATIE-oTERENE bOTII RV

o &4\ ; rajadharma &\ 9 BEE D H

FL7TH A~ HRICEI AN LELIT TR

* Menski, ‘Sanskrit Law’ (2010) 288 SOAS Research Papers

cR—¥ ST TTY OHEBEREOFFOACRBESALY =FRTOT EHD
HHEE Y, PhRE T

cHIOME , R—FEEETILA L FADLVWZILIZS ST LESIFEFE

0%, AFHICBIALTHE RuPEIcHSF~NEEE - ZTHE

s X52F7 £ DIE= ¥ Fv —DfEfE=dasyu, dasa

* ¥ % 4 +#—Tirthankara - &R&E7 V=1L &f7\»

 ERNOIFEH (ahimsa)

o (LE—1L, $F (moksha) DM

DI, HEBILRETHS HMRIZIOWEKDLLELIL

CREANT /EBLEINCTONT ARRBIE ELCEILEIT) 2L TIRZRL,
1IE LW AHDOITE A LIz B FRE

BISHA b I R=HFIZBIFBH A bOEME (Vedic kite flying)
« BALITB~OET 25 OWFES BB 0T 7 b
(a) BEURLEMER BIU /LI
(b) IELWVWHADE4 ADfTE (a—F+—2)
R—FOFERIEIEHEEE) A MNIEFLZVHPZODBEER, 20K
HLBLELER

#19% 4 b ! rata i3 dharma |Z%A1L
o N— FEDORUILRE IZHE
s KFEHMNLIHKFEIS/NFHNLHRFE~D L 7 b

— B (2087)
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*rita \IARTRE LY, dharma ~ & #4T

* dharma AP FOEREEE B - LTHHEA

C SRR AFHEMGLHKE LEE (e ¥ bE5T2)

—H 1 DIELWAR— FOBILITEA —DOWTHLW5 ¥ 4 TOBILIITS
—ELTRENCBI 28I ELH 0L 5 4 7OE LT
—rita *% dharma ~OBIT=0—F— 1 2 I—F—=2~DL 7}k

BT A b I PEENOELOBIT £ ORI ?
* FU L XEBCT S themis 25 nomos ~ A kTR
ALITHTL0004E 6 %> 5>  Brahmanas/ Aranyakas/ Upanishads
ALITTHIS004E ?
BB shruti & LI srati & LT LI LIEHEE= R S W] =Ho
i e (A T MR E A =R % BEEORE [=RAhns= skt
T k)
-%h%@&ﬁﬂﬁﬁ&hﬁ%f%%;:h%d%ﬁ@margﬁﬁjg
CENGEWIEVIIRELRS ey Fo—ik| ~NEBBShTnd
CHF—BERIRCZTY  AHEEEM =R L o HERBFEL V=5 aEmw

21V 4 b KR .
AT EED Y vy cwith social actio
: ' % Hirale comsple prtting matrind
EY Py =D v 70 s
Pl
rd ™,
u". ) S l.‘u_
j [ | 1 i
I (| a 14 - i |
i | Al i
-y . [/ |
i i - | "i
..“"- ,
" “_‘f’—

F22% A4 b ! dharma DEEOKESE  H2MITE~ADY 7 |
« FITHI7004E ] FLITIRA004E N &0 VT T Hi 7= 7 it
Olivelle (2009) 13 Z DB % [TEREI | EIPA TV
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Oy Py RERET 7V HEREO-A7 = MCBFA [TYT - 770 hogkR] &% (2011-20124) O

sutra: 2% 0 [#8| (‘thread’) =dharma D77 FF54 > ZZIZBVWTH [
Stt] 4547

shrautasatras . 7 v 77— b N7z — F OO A

grihyasatras © BAEIZRDOTTITb R 5 KEHN DKL

dharmasutras © dharma OV — V=1 LWIT\W 84 NOITEH,/EHIZEF
Sulvasatras . FEMI 2 8RR, RXF

vastusastra : 1IE L WEEL

s HBHAIZEE L TWaHEVnERhi b ik

E239 4 b Fove B

« TEF—< ; dharma DT 4 L <

e BEL CERICET 5 ME

cHKFN YD FTTDLIITH S

o FITTHIS00FEED 2% D 1%, SHIZBWTD TV I2BWT ; fUEEFH; FI -,
SHEFW L P E= RGN 2 TE ORI = dharma (2B 3 %25 ; Mahabharata
& Ramayana

244 4 I : The Dharmasastras
o FOTTHIS004E E A S AL TEH4004E  Dharmasastras & %\ & Dharmashastras
Olivelle (2009) [Tl | Menski (2003) ‘classical Hindu law’ =#& ER8E S hv/z
Rl =R R RETEIL V=224 5 BF LT o ERTRRLERBIIFEL W=
£uEEk, wEt, - -7 v 7THHE
» Dharmasastras & %\ \3 Dharmashastras |3 dharma (BT 554 K714 >
BOTEHROT ¥ A MEE=MHADETH
BL7FAMCBILLERLETLTIFANTFELHFE
E—FMIZIIEEB TR LTI A
BUAE TIIHHRELS smri ([REEE N7z HIER)

o5 4 b 2w REM Manusmriti) ZbHhbRiZniCHEDDH» ?
e BHEELALTF A
Manavadharmasastra= Manusmriti b L {1& Manusmrti

s wRIFFRLA Y (FEf) Tlraw L2ALHKCBTLIISIL#ERmeAEHELL
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9 A T

Arvind Sharma (2012)  How to read the Manusmriti ? 7% A N OME MG L %5
Mz DT HR

R LRI, ABEHOOMEY T A LHNTELLD
—HIFREFR LM LD ?

BXHA P I UALENRS WAL DM EIAEEHC L BB
°é%@%%#xb@&#ﬁ%%U&o@%#XFﬁ%%i%?%%t%i%hfw%
Manavadharmasastra= Manusmriti d U ¢ 1& Manusmrti
JAEZBWVTY [w L] (‘Manu's Code’) & LTHRLNTVS !

A /20D ? O—<OEEH?
-3H+—3®%ﬁ$%%tﬁﬁ%ﬂ%%¥,wi@@@:—f~%ﬁﬁ?%@ﬁt%
5

cHE? EDIFIILT? AV — - AL VEEEET L

SH2TH A b LSBT LA % D B,

* WERITIEREZ BENZHI L TS, SEIERTS004EE 20 9

L DZLDEBOLHHIEL, bIIRrR S IIMELO AW TR

cERU LZ¥FDIIRb0BTBINTOP?

C—EDRELRALHRICERT AL ICT 27009 BAOBH(L 2

* AR ADTRE XA MROBR=F 712 ST EHEOHE

CTRTDAVY—RTHFAMMT LS ST LAERBIE, £ 0%bh7%2
MIER

o Y REWIZEET B Medhatithi NEETH 5

BT AL I 200XV v —LFH LT F 2 b : Mitakshara
-E%&mmmmMm;nwmm@mmﬂi%%&Eﬁ%;MmhMmumﬂM%i
(RZHNT 94 L LS TIHERE)

BV Ny -ORERKREMERICHT OV - B LN~ 12k 2EEFE, L
TPELEBT 2879 BHIEBEZES QU05EANLIIRED) Bkt aqs
WX B=%8T LMY 4
sk Fy—DEARE
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Oy Ry REFRET 7Y AFRO-A7—VIcBA [TYT - 770 h0dAR] #F (2011-20124) O#4

— T L7 3L ; KoLk &6z 2 b
—HFL TS 4L ; F Father S Son SS Son’s son

SSS  Son’s son’s son

294 220XV ¥y =T FA b Dayabhaga

o MHFEE E MBEICBIT A EELM L2 SCHE 1120-254F 80

s Dayabhaga (XY H I/ T v LiEIZED)

o O —ZHOFEEBIZH) =L T _XTOMELHRAL, HARIEXHSHETLIEIZOA
S =LALERRIZHEELEZY HEOLPTORE! ZHhIEBETIE HE
YL BERTOE] H?

« HREICEE O RO BE

B30% 4 b it » Fo—ik KWk BREED?

cEL DY ALy FEDTXFA NS Y, KEFHAIh TV ZL

* 1100-17004FEHOE K2 a L 7 ¥ 3 Y 171

* nibandhas ThbbE¥ A4 A b

csmriti DR KBV v ary FERICIEANIERT LI LEIBROTHEHE 3D
12 M

CFLAEHERIIA LR EWnIDIE, FIbWhiDHIENLLHIETR £h
Tix MR LREEMIIMUICISH LD ?

BT A b HEEEOBRRIZE T 2 REDITA

* 17004 Balambhatti EEZ X > TawL oMY A7) v bEIZLHTFA TV A b
FRIIHFVICHHMLWZICERMNICERT AL Z L IXHE

* 17904E dharmasastra Db O ETBENHEEIZE > THhEN 5B  Colebrooke, H.
T (1798) Digest of Hindu Law on Contracts and Succession.

ERYA LA 2T~V 3 ¥ ORRK

e Colebrooke MEEM AL, HORRKTFELZIZEACEBL TOWLRWVWREEEOTF
ZEhshz

» 570E ; ‘Panditji, what is the law’

* The pandit |3 smriti & dharma % ZH8 | Tla[%

e TRTDRMEEPNIR LD =YALMHEN LTI 2 =7 — ¥ 3 VIZHE= [#RO%

e S0 (2091)
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PIZTHE

FBIA P T Y Fy—FEADY T b

* BRI L HBIOBA=RRIIAN 7275 Les Fo— L AR AOBAEOEE L
REEDLPIZEETHA

* 17724F Warren Hastings 12X 2 HEE =22 ) AEE L Ko — 0@ % 15

* 18504F Caste Disabilities Removal Act = N4 H5se U 7= 35 &M 12 B 4 B B A 1-
A= DN A

* 1856 Hindu Widows’ Remarriage Act =t ¥ o —HEIZBVTREIMT W24
SMICHELRLODF 2 v 7

#3444 b HRMOA R

s MBI DL Z LD Icr AL

* 19374 Hindu Women’s Right to Property Act =t Ny —OFEEOMEED R

* 1937 Muslim Personal Law (Shariat) Application Act = L A ) Kz E D v >
Fﬁ—NHzmﬁ@?m&<,AzUAHKioTﬁ%éﬂ%:aﬁﬁE

* 1939 Dissolution of Muslim Marriages Act =5 X)) AOFE|ZBIBERERY =18
WASENDL72DIZ4 2T K% WES D2 E 52

BIHA L IV FICBIBERDE Y F v — ki

* 19474£ 8 H14,15H 1 > K//XF R % v 57

s MBERHERRISHER =R LR L= 1 MIRUET TV

AN RFRE W LD FDEBIROBOUE |k
cAYFTE ¥ Fy—=oKk—0Ri

V=7, MELTY Yy 1 Hilder Fo— 1285503

cHLBLDLY Py —FBMICMTE 70V s b=8EMERE [Maine ]
A FACL > THCIETENS 19554 L5642 4 D DT H:

* 19554F ; Hindu Marriage Act=3ARER I & % 365 = B I Wl =2 TH~0E
H=#oRRE

* Z { ORBEOEIL=HIFEFHEOHRIC L 2188, 57 HMA

* 19564 Hindu Succession Act

* 19564 Hindu Adoptions and Maintenance Act
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» 19564F Hindu Minority and Guardianship Act

3604 b DB ?  Section 2 HMA1955
* 2. AEDEH
(1) FEEZUTOHRZH L TEHT A2—
(a) WALATHETHOINTNTOL Y Fv —HEIZEHT S, 2 Fy—#I2IE,
Virashaiva, Lingayat & % {3 Brahmo, Prarthana, Arya Samaj Of5& % &,
(b) A, VXY A THEBLI V-7 HDTRTOEE
() HAYL, FYRAMIE, N—T—#E HL5VIELTVHETLZVWET, F
EOMAERSHIBIIBEETEMOTRTOAL, 72751, BFEDOANLHE ¥
Fo—@FEb L ide s Fy—FEo—#e LTOEE, BITCLoTRIGENTE
TWRWEW) ZEMMEHIN VIR IZBWT (RICEREFRIES L TnEW
BEEBEAESNATHAITRTOZILSHIZHLT) KEFERA SIS,
13 s DFOALIZe Yy Fo—, L, Jx14F, YV —708ETH 5,
(a) &, FEWHIrrbLT, MBAKE LY Fo—, A&, Vrv1F, ¥—
TOEETHHZED
(b) fEH, FEWH Db T, FEFer Fy—, (LB, YxA4+, ¥ —7DH
FTHY, o, TOMPAIFETLHE, 33I2=7414, FV—Tb LLEKE
DAN—ELTHELEZED
() B Fy—, {8, V¥4 F, V- Z7ICHUFES LLBBURELETRTOE

B37THA b [EHE] o
Section 3 Hindu Marriage Act, 1955

3. B &

ARETIIMBORED R VR Y —

(@) [MEHE] (custom’) L i [MEAT] (‘usage’) &\ HEEIL EHICHAzoT
Mk, M—MICiEbN, HOWLHA, BIE IIa2=71, Z—7TbLL
BREIZBOTEOMAN e EHE LIV - Ve EHRT 5 !
ZON—VIZHAETIHESGEMND L RARBORIIR LW E, BIU, KEIZ
DHBHINB NV —VOEFHFITEBFEFRIZL > TEESA T ERNI L, D2
Re&ted 5,
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BIBY A b IRANLHEONE HFLUOE P LIHOTA v EES (1)
Section 7 Hindu Marriage Act, 1955
S. 7. Ceremonies for a Hindu marriage ; -
(1) b Fy =3RS b O84S OB AL & 515 - TS
(2) D &) % gl L R saptapadi (T 7% b 6B 2 KO HELHE R
TIDDAT vy TEBOGI L) 2H5UHE, #07TAF v 75T LB IS
FERE LS

39T A b RENEREOMWE LK P LISH T A Y EES (2)
Section 29 Hindu Marriage Act, 1955
29. Savings ;
(1) AERATHIZ & > F o —HERLTET S WA SE o mE & 74 2 BEEO 4
WIBIHIE, LEEUFEEHDF L gotra & 5\ id pravara IZJE LTwash, bLLIT
RuollFH,, H—AFbLLRALY—ZX FHOTEHEMICELTWVWS &)

2) RELCRESHTORVWALEZEXL Y, BHICL - TR SN HER,
& B VIS A EAT LR, PDRROVFRIZBR SR ITr0bES, LY Fy—
I E R T 5 720 OFRIOBIEIC L o THE SR BRI EES RIZT L0
ERBENTIE L LRV, (3) e (B8)  (4) e (R&)

FATA b ey Py —BREEXRGEH,?
s Y Ny —FEDERLHEORL ;
1975 Kerala Joint Hindu Family System (Abolition) Act
HMERERBFICL T (Fa— M) 71 ; PE, 19504E80)
s ELRAHYE
1976  Marriage Laws (Amendment) Act
1982  Marriage Laws (Amendment) Bill=BE%
* B Y Ny —OEIETIZ1980FE(C LIEE R 2 FHEEflE s hcurzn
« 7272 LBISY S Hindu (Succession) Amendment Act, 2004 =412 A2 18 O MR % F 5.4 2
SWERTI—F—APBASNLZLE2ERT 2007
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FAHA b I BINETA TV T 4T 4 DWMFAE (1)

* 1950 BEFUFIIM—KERZRRL TW5 |

4. TRO:OOH— Rk —
[EIRIZA >~ FOSFRICELH—REAZTRIRET S L) IO 2IThE%R
B2V,
=¥ — W7 R EME T AN (total legocentric control) DEH B WIT L ) BWE
REREROED?
=20014F LRI 72 7 B % AR
=@ A\ (personal law) 2%FHKD A > FTHRES NS

BA29 4+ L EBIMNETA T YT 4T 1 OWFAE (2)
e 19734F. Criminal Procedure Code, section 125 :
A ARG v W= W AH —
= [#] & [MELLE] 2808 ) THER=HENEBH=C 1 >T17 - T~
F A4 = DA~ ¥ ; garibi hatao="slumdog law’ (Menski, 2010)
» 19854F Shah Bano Case, AIR 1985 SC 495 HBIZ Lo THEAR S HE—RiFEHRD
=K
* 19864F Muslim Women (Protection of Rights on Divorce) Act
ERIZL R LAOQERIZBRLAL ) IZEDW S =HinftEhizTL v 7]
* 19954F 4 » FO&EEEITM—RKEE R
19964E12 1 » FEUFFIZ LA 2 5R
« 20014E R KB : Danial Latifi, AIR 2001 SC 3958
LAY ADRENEZ BT S 6 ER U R AR
LAY FO2Ya ) T4 DBANEELTO Y Py —E08kd T /-1RE

BT A I ETTMLEA Y PSRRI HEOMN?

« 20014E? 9.11 75 2B HBIZA >~ FEOBRELFEEASTHNI: ; Danial Latifi v.
Union of India, AIR 2001 SC 3958, & & (2 2001 (7) SCC 740 154 8 IR HE 0 7 (2
ik

* Shah Bano FEHFIIIE LWERIRLTEY, oA R ) ADBANEIRA ¥ Fik
D—ETH B LR

s RENIRE ol LA oT; 2HERIC
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—F A MROMBEEOE KL HRIE (FAUL)
—HEERFREOS0VE — L v FIREE| X 1T
=Ml T AY—9
* 20034 4 ¥ FOBREHIEE VDT AR LW+ 2 EBERTE 5T 2701
rajadharma \ZE &
=SCNRETERL V) [¥—F 1 —% I L] (dity word) 2=ERT22 & %4
LSS TEfR A TR 5 W |
= hindutva Bl{ti="Hinduness’ —L2»LbHbHDEIZIZAL 5 (blind) !

B4V A b L BOH 2 n Bk

* Lt [H—RER] 251 FIZBW Tl BT 25100 W TH 7= 4 BE %
HLTWwEH?

¢ DRDIUIZ0IFELIRIC, BEMEH— V) 2 LIS T 287 %, RENICSTES
NBEBREAELTWA LS IZEbRS

s =BANFEON—FF L ¥ -5 » DT =pop=plurality of pluralities

*BERIZLGMEDPDRE 0 TVBR, a—F—1 & 2 FHEHLEIELO b & TRE
EhTwnp

CEY Ry M Y FZBWTRIbB L L LTHREBXATV S

* 587) % IEE K~ O # P —Entstaatlichung

* FALEFIL Tl % v = Verstaatlievhung

BASY A b DRV Ry —HOME EEME 7T OOMEIC B B HEEE - 2= 5
B Ry —EAROENREAY 2 E e
(i) #LICHT1S004E Y7 & LT 8004 rita/rta
N—%, W8, pre-dharmashastric, FHE % HOEENBE=E507% HL
(i) ALTCIRBOOEE N H4004EH 2 HiLAy 7% HL dharma
el LT, BEMETIILY HHEM, dharmashdstric
=il THALI N HOHHNESE | O
= [ | < ) (v) L FEHET S

#4694 I Danda ¥ vyavahara
(i) L ITCHRE004E B 5> £ 5004F L
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AR MH#FOE - F o -3 danda
B AT Y 7 Bk e 1 1 3
=2 HMETAUEORMIZL S [FZ2 oN-HOHH] (‘assisted self-
control’)
=ALF, vagdanda 7=V 9 % =H&H it}
=danda B 5% CH
(iv) ALTCIES004F B A 5 17004t
=) H¥  vyavahara
* post-dharmashastric & LTttt HEL7: 70X L L TOHFHERIEH
=EDHCTERDP LFLLDOORIRA LIZTO A H =X L4

B4TH A+ ERHHMIBICESTA
(v} 17004EEE 7 519474 Anglo-Hindu law
* ‘bogus’ (Derett)
—Anglo-Indian DB 7% Hll5E 12 & BRI T 5 HIBIE L A T L DIAF
HRICHT AR LML & IZFEE $GF ) JEGC
=1E#, T7471BLTRA
INLRWAOLLERRTOHY ) B, cLFA—<E

A8 A P i PI LA v FEE

vi) DA ¥ FiE

o 194742 LARE, B ¥ FEABRO—H BAEROEHE
=HlELDEA TOANE

o FEERHIAY 22 S X ZATLIE S < #EfL

¢ 19708E N PIE E TTHAIIER  £OLT

cHETHOEEE LTOE (law as a tool of social enginneering’)
=WEIE FBEBROA TAO ¥ —
= EME TR R RED D LARE#RE S

F499 4 b EROEFRERENE Y F o —ik
s BANEEZEBRILOERICE L2 TETIERW
s PELMRTENE D FHERIFELLV
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* 1975-TIHOfEH [4 FOR}E] =rmaja b LTHA > F4 5 « HyI—
s FRRERICE Y R Y —, MigkE

* ‘shark rule’ [ZoWTEHREICHIN*» 52 2

* AT —H ¥ ; garibi hatao ! HHERK |

* KREALT 5720 DOBENIE ORI+ B84 5 F12

F0HA P IEZVEX VDR Y Py —3
(i) RAPIOZTFLHLIWIEEANEY L ?
cHWRRIFOMAZ VH A 20T 500 BEHRN RS
= MO | EHHEA  [SHEM| OF%S»? = [HEOBRR] 0D
=TRTOFHDTELIYFOOHEE =L Tob ki
s AL 2ALABLY Fy—ERETHEVT L3N
« ILMEBIA TRV & SEE ; FRMICIIARTEE

HSIYA b I FAT ARSI LELTORY Fo—3?
bi) SHOLNDONIHRRTL Y Fo -0 S 3 ST 2BEOFERL O Y70 12
LTw3
*3FHANDTF4TARIDL v FA
s W ODDEIFFDEEAL » FA
* 74 Z— (Fiji), bV = 7— F (Trinidad), X Y + 4 (Suriname), 7 7 ¥ F
(Guayana) EBIUBT 71U %
*UK; [HF3] &L TD angrezi dharma
o B THERFEVENGEIMEI HATW 2

WA M I RATEr TR R — 2

*Srutiorshruti  [BEWHNI] (BB LEO) M L IZEHE Mzt - TERE
N7 BR2LFHIZE>TEREESATVS ) Ly LMi—TlRZevw=#=%1THn=
R E RVTn

*smrtior smriti [REES N HED L CREHE  HRCV2IZ [BERLATY
2] v ZEDIE= AB®OHIE (human source) M HEEH ;

* rta or rita HERE, SEOHE, L2 THEBETLSH S
cf. Allott’s LAW, /NFHfI % K TCASE
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* dharma vy Ry —FE0h RS rita BT NE  BACEDLETXTO/N
FHOBFE , Lo THEE, LLE, =BEORLATIIBIT2ERN L EH

4-3-2 EB2HE GHENLEEY Fy—ZOBEBEERO IO, ¥—H#E (11
A2H)

1274 F  KHOFBREORIK

1. ¥—BEEDIEIE ; rita, satya, dharma, karma =MD > Fo -0 HKE, 2k
Bk bR % i

2. [HHME | e Fy—koRE&=0M%% &7/ 5 dharma

3. TX¥AMDOHEELBRE ([FBHR]) LHELENDERLLTOENLTFALD
FHE

4. ‘pop’ £ LTD danda t vyavahara D¥EE

5. ¥ Ko —goikiie L TOEBOHR LAY % 1H

B2A74 FIHATB2RITNIVIT WS — 4

e Srutior shruti  [FERSOLN7z] (BB LEO) ML L CI3EE  MIC L - TERE
N, BLRBEHRICE>TRESRTVWS LY LHE—TRRv=IH=%TH=
R ERWTWD

® smrti or smriti [EeEaS N s LEER, Fcuwric THERENLTY
fedp] By T EORE= AHORIED,HZH ;

* ria or rita HRE:, EmMEFE, L THEMETOLHA
cf. Allott's LAW, /NFEH 1% RICTHTHHA

e dharma v Ko —dOh e rita O EEND S BAICELETTO/N
FHOME ; Lo THEKE, ELE, =HEDRKLEZAIIBIHERILEH

EIZAFAF  F-B2

1. 1Y FOFMBOBARED 2 DOWLER

rta 5 \WVIE rita= KRFHLHF, TTHOER FHH

satya=TJ RO BT H#FHY

2. HE=FEMBacLIFze 7 b

(@)  dharma $HEFLAIG [HR— ] OBl&»H R Y — b =X— S DEILIFEFHT
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(Order) LM% DFF (oder) ®#EUDIFS  karman
(b) DWTHNEHFNLRHEENY 7 b #H (duy)
TRTDOMIE S TVARBBICDELWI EFIFINL &V EBEIZ 45
=Pt a=%87 7o —+
=4 ) QOO LKL TIELWE] ?

F42514F M

KFd L ANFHOD LMY [Unkages of macocosmos and mikrotosmo
A Hisale connpde getiing musirind
Y Ew—Ddy T
i oy
P "
a’{ Y
I 5 \,I
! , L.k e | 1.
) S &
| ariie '
| -y
'g I J'
1".1. ..,'.!
,
ﬂ\% ~ l-‘—'-/,»"

FOEZXTAF I HFERZ - AL REE VS DIFTIELL

s IR TOETEEHROH bR

s EREOKRE TERIZL VAL LD

s AERM/ RO Y L TOR— ¥R BEBEE LI IS0 5

BNy —DXRE (rgja) BIOBEZRETR— M 2EEHY
=842 rajadharma ¥\~ 3 BEERT
=1L (secularisation) & v Fw—1f (Hinduisation) AS[RIEEEST
=49 D EoDBML T LRy 7 a2

FO6Z274F I HRONY X510 E TR

C WIS, SVAME S ETSEL LB IZRENHTE /TS5 77 Dk
%%M%LTEE%%LTw&ww@,?&T@:&ﬁ6uﬁ%kéﬂ/%ﬁéﬂt
NR—-FDLAYRFADSFTETESL R %

* B DEA Y FALER  dasyu, dasa

* ¥ % £ FH—Tirthankara— % &|F 7 L~

-7 v % TELWE] (right path’) OBZ  dhamma
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Oy Ry kFRET 7Y AFRO-A7-MBA [TYT - T7Vh0O%GR] #& (2011-20124F) O/

cHAENC L A EEEEE XU x (KuTar3 i, s), FUAXMKE LAY A
(HTTCETEES) 280

BTATA R R=FDELEFROER

o X— Y OFFAERPHEENL ML IHELZTIT VI I IIZEORETRE SN
5

e B/ EMRIIF AT L RBT I L PR
FENORIRE 2D BHICF L FROTEVPHB bhakti=HTH0
wERE REA—&LOMIL

» Dharmashastra D7 ¥ A MIZD L) LFEBEF-TWVS

FEE L, 0L EIE, BEREAEN, AKE, TUPFERICHEEIC TV
ZHEADYF)FEREBT LI ENMESL? [=—FoildoT] MABRALZL
BEESNTLRE, ABIIEHL, BREIMELLIGEZRMT LD, LrLdiZids
WOR? HAAORMIL OGN T WS

ERATA N #HEK? HBILPL2SHED [(1TA] ~OT 7}
e R—=FOERIIFELIHES LTS
s BERVFEERL, "=V OFILWITAPL2EDLDONL ZOMMEEHEICY 7 P&
5
—#Y) % B R IE L WA
—H4ADIEL W1
s KEHMNLHE, SAFHOBFE~=2FD, 74 PETVOHEDT—F—~
o M5 W Grundnorm ~DY 7 h=T A4 F > 51T 1 DEAL
BRI L DRBRIC B Fo—] 1k
e §HL, [EYFo—] ZURIZERTHOHN?

B9 AT K rita b dharma -~ ERHWEOLHE

REFEL LT, ¥— ¥ —AD dharma BH b T - FOERIEL
—/NFEEHLEEFAL ) 2T HHE (WER rita B HN—-F5)
T4, ELWAR—YVOHEILBITE 2WT, d6W5 ¥4 7OHFILNITE Bk
RENOHELE &

1 (2101)
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=rita? b dharma ~DFELT
* Dharma
* THEDOESR L EHREZT2IT2 )
CHICHIELD e Fo—| E4bE) ICBESATVES?
CHX—LLBAMBRI I I TOMEENNTH S PN =

HI0A T A F © dharma DS AWM BFTE~DL 7 |
FCTCRIT7004E B A & AL TTHRL00E 1 T T
SRS sutra TX AL = (WM /%4 K542 FERSLAT
* grihyasutras KEROEIL FEMIZBIT 51745
dharmasutras dharma DNV —)v  IELWAEOITE BAOITE/EHIZE S
o WEFM % R 5 dharma DR

Mahabharata Ramavyana

%1127 4 F ! Dharmasastras
FLITHIS004E B 2 & AL TTHA004E 12 21 T
* Dharmasastras & L { | Dharmashastras
=smriti; FCEINTHBDO LEZER dharma DH AL K54 DT *
A MFETE
cEFTHEHR AL ZEFTHRIE~DME
CUEDDTHFAMPROLER
Manavadharmasastra= Manusmriti & 5\ 3 Manusmrti

FHIZBWTY [wXikE#] & LTHEFE ! (Olivelle, 2009)

BI2ZZT A R 851257 0o0RNEMIC BT E F— & — 4
* ¢ T HT 600 4F B A & 42 TT £ 50048 [Hrdff v > Mo —iE] (late classical Hindu
law’)
HoHWIE, [FZ M| (‘post-classical’) 7 ?
* danda=LHF JIEH)RETHEEE LS 0-H0 LT
[&6F ] @AERY 9 5 DT vigdanda EWIEN D [RE L WL E (‘tongue-
lashing’), #-&A9#H dandad F7-FNEHEHLTHLES
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s HUMHI SR F AR ENRAE L L 2nEn) T2 BEIEL
s HOHfl S h /B 207 dharma DBEZIIHE=FEA

=LA R E DRI L - T XX bh/-BOHH] (‘assisted self-control’)
o B F ZTBT S NIEE S BV =matsyanyaya= [BEED IV — )| (‘shark rule’)
o [FEWEHM] (‘bad age’) DOBEE ; kaliyuga

F13AF A4 K dharma (2T ARERIOIRE  vyavahara
e 7 XA+ LDFRIX danda L EHE
L LWL [RA T dharmashastric]

* vyavahara

=EBENZ 7L AL L TOHFREOL I LHIOTRE, ik
cRHHDA LI NG TOEATHHYH 5B )
=132 LTADTIRE [ELW] TEL0r2ELICHS L
=EARBBIUV B LLRIARKO T LRI X5 T dharma DA 2 HEET
Ak
o YERRICEREYSTS
=FICERADMBA L LTORBRBELIZLTORA A =X L
=ZZThH [RERED IV — I | OHEBR—matsyanyaya
CHE ; Menski (2007); ‘On vyavahara’ (BLE T)

* HSORFOT ERFEBA~OFH R EH
*varna < EHEMLEH AN AT A [R], AEITEHL
EVEFE 5
jati EFRXF FHEFED ‘caste’ EOERL B [HTH— A M] (‘sub-caste’), Hul
EL BT N~E2F
*4O0H—- A+ AHELEMEHE AN Efo M x-U)]
Brahmanas & 5\ & Brahmins ; 8155, #Ah, BR, BBEA
Ksatriyas & %\ & Kshatriyas ; BE, #iGHE, Ok
s INH 22007 NV —THTOENES  BARELHK=ENB LT/ b L RELEE
Fe L ORI
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HBISATA K Fims >4
* Vaisyas & %5\ 3 Vaishyas
= [HR], BE, @A, BT
* Sudras & 5\ % shudras
=TOBT, @&, G, 4k
o NTAGER  (untouchables) A DY A5 AITELEEL oW
FIHESFEEOTMD shudra 1@
CRNMT H T —EHI NS E harijians LA
* SHTIE; dalits LIFEND SHO2ICAELHAEBLTHS
* T DM SHEAIE mleccha= ‘barbarians’

BI6A T4 F : X
Hh—2A FDERDL 2 =T

Body image of caste

|‘ulnu,|;.?

Eaduatriyae Bahatrress

Vanhypas
L.Jnhq L5

Bty gy
| o batidea

FITZAZ4F ey Fo—t HENZALE
LY Py —DOFRKELEHOHHMWERE =21 FEFLOa—F— 1L 208HF%/ %
H
* dharma X B GFORNFEDH L VIR - B I HT ARB NS AT L2805 L
HEFF
FELWE, 7225505 0008EDDES0ENHDE LTS, T_THOALIL
HEICEL>TWwA
cHIMAL ST ETLHWBOMKOREN TR (KK, 75>, #—2F, H)
A=—F—-1ta—+—-2BLTa—F— 2R THEE
LY Ry —RIIBIT ARG, MOERRICOHELET L L) LUPESLERL LT
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Oy Ry AFRET 7V hEEO—A7-VIBIFA [TY7 - 770 1ok #F (2011-20128) offs

T LT TIE R, ANEDOEER (stages of life) [CBT AU I NI AT A
2HRET UL varna BRIZBITAGEZEILL TS

%182 7 4 F ! vamasramadharma
c ZEANDH— A+ (varna) & NEDEW (asrama) (R0 T 5 dharm
s A Y FAREDIIIILT, BADEELEL TELTHEE L ENIISL-8REL
BT 50N IZHT HEBMZET IV
=FE, ,[ELVWE] 0fls
CTRTDOANBELZ>TWD, LIPF>TEETHLE L) DRTNTOARHHT
LZU0EOOHRBUETFELLZVILTHD
=IO LIETE (equality) LD bBLAAF (equity) EMET 2
sy Py —3H—HL D bEHELFEMT S
= H—rF A& E LTIE (legal uniformity perse) ¥ ¥ Ko —ZKiZBWw
Tz A L TWiw !

FI9ZATAF  ANEOBEBENZINT v
* Varnasramadharma
=ZBANDH—A b (varna) & NEDER (asrama) \ZxIET 5 dharm
=FTRTCDFEICBWTERO AWML, dharma D 4 D2OBHE O B\ 72 TOHY %
HINT A
Dharma ZZ T, LD AY v b Artha BERHENOER
Kama BE1EE  Moksha FERBRIN T UK

FAAFAF eV Fo—OHRIIBIZ42027 -9 (1)
 gshrama ; A5 —3Y 1 LAT— 2
1 Brahmacarya ; £1&€, FHEDAT—
dharma : $5E L BRI ES Ly 7 AL
2 Garhasthya ; BRIEOBY / REOAT—¥
grihastha= ¥ F v —DRE
dharma . FREBEXECZEIZET  #HRIIBITHEY |, =artha HHAI%
kama . Wl ey 7 A ?
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FUZAIFAF LY Fov—OHEGHRIIBT242025 -3 (2)
s ashrama; AT —Y 3 ERAF— 34
3 wanaprasthya= [BWiz| A\ORF—3
vanaprastha=F3E FIEL =KD
dharma : artha £ V) dharma \Z$9 = moksha ~OBLOIZ L D
4 samnyasa=METANDAF—
samnyasin @ %\ sannyasi=1E?
dharma : moksha L FE\ZH & Hh 6 O ; [H X5 | (‘good death’) ~®
B3I
FRATAF XM
by Py —Il8 54D
(VAT Hindu women's place
—ID &) e NERFHIBW
TREDHAIE ?

Wht bs Ve passiiions of womsen in this sehessse?
e ayniem Marldl weomms o scadimani arnly bor meen!

—ZFDERIZBHO DDA Hishmana L] i
IRz A koshust iy & M >
’|.~.h';... Tl -
i'hl-:l 4

B3R5 4 F LS o e
LA oT i #¥ A2 v FEIZBWTIE TE] TERTAHRITEEL W
s ENTRODNDONIFHET L DI VOH?
EITR AWV, GLA; EELLE L DENLEEIELEL TV
-ﬁ#&:&u;avaﬁﬁﬁ(@®7V7,T7Uﬁ®&tﬁt<)ﬁ%%&tf
ZRA¥—F LTV
=EIERDT 70— FTI>LL, HE=BHT 70—FI22 7 LT {RE:

PREET A
*KERBEETISY I ALV IHIFRIEIFI VY ADT 7O —FIZH%ET 5

BUZXFL P F—2—»1
rta/rita = ﬁ%“‘k$ﬁﬂj LHEETLLD
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Oy Ry RERET 7V A#KO—-A7 - VeI A [7Y7 - 770 h0EAR] &% (2011-20124) ofifr

dharma =®F—/TEHEITEANIEH

danda =WE\D LF, IGHOBME, dharma %58bv 5 Z &E~DIE

vyavahara =dharma \ZBTHEEMESE TS HFHROTOELR EMTOEL
A, Rk

ganun S F EF LEBOERTE: =2

BOWATAF I HHEMETF X POFER HEBAITH, T EVIBOANDHTA F T4
4
Apastambadharmasutra (Biihler, 1975)
1.1.1  [Z20fiai, (EEmcE0) 88 [samayal Lo THES A DL L
T, BREBIHTZETELERT 2HIE (merit) [dharmal THEABTIDTH
H5ZLeHET A, [dharmal |
1.1.2 (ZheDEE [dharmal O) HROBERIIEZHMLELLFEELIZEWV)
ZLTh5b,

£26274 F HIRZAL TOREL
Apastambadharmasitra (Biihler, 1975)
1.1.4 [4>0H—A b (BFTFEET ) —Brahmanas, Kshatriyas, Vaishyas 3 & ¥
Shaidras|
1.1.5 [ZheD) b THELDETTE (W—AF) PENRTHESA-AMI, £F
& > TERLT 5,
=ZDTFFAME [FEEELLTWAS] (lay down the law’) OhFh & bHES
BELTWDEDN?
=ZORBITIIHETEMNLZLDLROHN?
=ANIFLVEBEIIHLWL FENSFELTLELTLON?
s —BLABREIZV ; NMILAICEFDEDLNIMMIZETNLIDOD HLHWIEEN
Lh, NIFOFTWICEoTHMPER LAY TRLAEZYLI ZOHN?
s HAHIGERE L TRRNPREIRI KT 2VTNDS

BUTA T4 F LMD
Manusmriti 1.1 (Biihler (1975): The Laws of Manu)
1. [BERBAT—VHEBLIBMEHETEY LDV, A7—YViddrhiH
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BL [H50id HECARLARZI], 280k co~r:,

2. [dolowia{ bBR2HiE, PUDONIZHELID LHBREFIHT (4250E%)
FADH—AMIBTBENEL B [dharma] ZEBEL T LD, |
*RRABMLDODHLCIBHEOFELOD, BV Ly TD [HERE| Oh?
s ~EUB P NI DR E S 2 72 DH 9

CPNBHTHTHRLA Y THhRWV] PROTHFR MIEFENFESIATVS 7%
A MDZHEM (Sharma, 2012)

28274 F ! dharma Z AR LRV S (1)
Apastamba Dharmasutra (Biihler, 1975) 1.1.19
[ () &, NFEY REBEOH) 2&IC, 7¥v )Y (ERBBOE)
BiZ, Y743 % (BREBOZ) 2KICAMSEIRETHE, N5 E L 4 Bhaik
Sﬁﬁt,7&&%0%%%%%M$BK,ﬁ74&¥%%%%wﬁﬁx[lﬁé&
HRETH5B],]
=IRRIZIE L2 b DT lex humana
= 1 E &t AT R

82927 4 F ! dharma # HREREVDF 3 (2)

Asvalayana Grihyasutra 1.4.1
Ft%ﬁ%ﬁ?%%%(ﬁﬁ#B%ﬁ)K,Hﬁﬁ%%$ﬁ(%H#Bﬁﬁ)t,%
LR AVPEHGEICALA) &, [E®3EHICTFMRHO] 2482 H2
[ﬁla?%?mtbKﬁK]Kﬁ?%%ﬁ,MWﬁE]%&%%%f¢%%K
FIEAA (fThhbax&TH32],]

o« PEE ; RFKEBE (Autumn Assizes), JLTREZOUFIEETIE % <k

BINATAF I ESICKD O —H A THELIZT 5 284

Asvalayana Grhyasitra

4.2 [H5 (B 2L2EEMITVDOTS @BDTOIREZ LATETHD) |
1.4.3 [Choo [BRAD] B, B2 LAY —CL2UEOREEL T2 RETH
%,
a4 [77= (K) &, [bhon] 2@ted] 0k T2 3o (03] &,
[T 2% =074 (EHOE) &, ROMIHEd V] U2 [2E] L&D
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Oy Ry ASFRET 7Y AFREO-A7 -V BIFA [TYT - 77 ) h0gHR] #F& (2011-20124) OfH
W2 (Bt R&ETH 5],

FIILZATAF I BLOBRME (BiX)

Asvalayana Grhyasitra

1.4.5 [HBwviE, BEFFEELDHIC BT RETHB].]

1.4.6 [HAFELBICENE, TEV-LIZ (FMEEELEDID) [T E
Thb].]

1.4.7 [HAZELBIZLIE, ComEtd [T <&T] vl

1.4.8 [#HERTIE, KR 7IY<rThs] & [WIFEILEBIZ] F40 [HHE]
(T 9RETH 5],

$32Z2 74 F I AEE O n 1R
Asvalayana Grhyasutra 1.7.1-2
1 TWwERBHTEEL (8% EBOBERLE (283 %) HOEBEIGFEY
5 FNsoBHIEERICBWTEbDLEITRIER L2\, ]
2 [LdLads, fAFF#ELTREINTVEON, FOHIIOVWTUTTERT
%]

33274 F L IELOWEERAEG T 3 20 10 E A RLOIERE
Asvalayana Grhyasutra 1.7.3
o [ROWEIZZA VA M= %EE, (KO) FIZTVF—F—Fy FE2 BT, %
LI 2L TBL—FT, Pz ThLdE%eo%wv, 2RIEBEZN
IZEVTTAL D, I L CEERICAITT, pAhid RO XEE) BRRTRE
hlw, [ LIZEREROTHRZOFREVET] LT, BoZ 720
AT 2O THNITHELOBIE LML ; |
1.7.4 [(BL2ID) Lo (&b %E) 2ERECOTHNERLOEZEDIEIHIDIEE

$34254 F 1 THOHEL (saptapadi)

Asvalayana Grhyasutra 1.7.19

o [ZLTHNRBILHEOKA~NDED (ZEIT%) BrZo27HEL X ) AT,
[EHDDIC 14, TROZOIZ2HK, BOLOIZ34K, REODI4E, FH
D7=DIZ5 K, WEDLZDIZ6EE, TLTEADDIZT K%, Lzl EEL
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FTEIN. REEXT2ECOBTFR#BONBILNTEIT LI 121

FIBATAFITELOVE] ORR dharma %3 5 (1)
CRRE LAY FARRVPIILT, ZEREELWIEFOVLALEE [EELWE| =
dharma ©BR T HOH?

Moanusmrti 2.6 (Biihler, 1975) The Laws of Manu. [Z 2T¥ [ & v 5013
BYITIR B WE & I0ERE]
CEBN-FRBLEDE (dharma) O (£ 10) BRTHE DOCIES (smritd) ¥
N=FIZWT D) MBEETIALORML 5578, BLURL DAL DED
(acara), LT (Bi%I2) BLOWETH S

%362 74 F > dharma %@L 3 (2)

c CITHHREMVLIDIZHLEWwEETS ‘pop’

® shruti
== FLoZDIH

R
= [REah] HE (L2#BPHALY, 2F 0 shruti BEV/ b L 1 smiriti
DEMREOITH) ;

* sadacara

sat=R\, B (satya) =H{EHY 7 (il
=TNTOREELH, TLbLREALADETN, H50ITEROEEH 9
HLVWERRD? HEVIRVEDOFKERHEO I V-9 F7- [AXE
Bl ?

* atmanastushti
=HKEME S L0300 [$#d2] WAOBLD?
THIETIE ZhOPELDEREY T2 EHTEEA?

837X 74 F ! dharma %@L % (3)

* ENTRALXBED LI IZLT dharma BRT 2059
Doniger (1991); Menski (2003: 125 ff.); Olivelle (2000; 2005); Menski (2006 :
215-217) 84

* Earlier Lingat (1973: 6-8)
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=EBWL R by TRERTRBET, EORROLIINE—AIITIIF5A6N
Tw5
=LA LINbIEH4DENLZERIIBVWTHERNTH L0 ?
=73 A FOEMROBFEILEOEERI- SN LR
=4 Y FOAL (AN) JAE2OHRECLEEEZHELTVEON0
eDFh, FOREIZA L FOAL (A) 3ED [ER] 23y PLTWEOR?

38254 F ! dharma %@L % (4)
¢« EBRIZBWT, 2F ) [HiIFT2E] XBWTIES ¥ FARZORFIZHEWTWS
1. atmanastushti
=B.LEHEIODLIE =HFRRORTHROTOLRATIEHHRRT S
2. sadaocara
=HED TN —TRREOREKRLIFVWEEMNLZ &
=HEANLDETFIN FHDHDLAALTHY ) DY, ZALHLAORED LIIZH
BOZNV—-TTdHV I 5
3. smriti
= [EEEN ] Bl =smriti TX¥ AL HHVE, FRILIAARLTFXFALIOE
PR DB IR 5
4, shruti
==& & F R SOk

$392 74 F I EILTEREOKE (1)
e Lingat (1973: 6) 77 > AE#%

[ LARIC [NTEAY % E] (inner contentment’) —— RS- ENbLEWVWI T
WHEDSZORHAETHA VS DEN dharma DIETH B &3 HIE— AR
& o THEM L HER 2 BT AIRICHEV D D—Z U, RO TEEIZZ ZITEDS T
LN DELTOENREAE5ZX H5HDTIE GV,

BAZFAF IFALEROKNE (2)

o L72A%> T Lingat (1973: 7) X b L AAMADORLZHERL, DEO L) IZHwD T
TWa  [R=FEim#, LT [REEE] 2EMLERORPTHBETL LWV
BRIZBWT, TNHIEEETH B, - HoZBRLFTRINLFEETH Y, KR
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DY DIEIRLDOERTH 5, |
s TNIXEFEREOHEMBR, ?

BAATAF eV Fo—0 [4H1T25]

* COEREREDEFIMET ETH-C, HA0BE=LBRHE=91 FEFI
DIA—F—1%PPRL T2

*HARELWI L 2fToTwa EHLMHET S 12ODFEEE LTD Atmanastushti 13,
ZZARE D 5 WIIFEEW LRI CLOADBHM R LOTIE 2w
CTNEBMEALDRIREBE LT, [IELVE] #%RT2- 23t 5, B2
5ZTw3

cEX Ny =0 [HF5E:] R BEENTLIKENTH 5

c TNIRREMIIEELENRETH S

L2274 F LV Ry —DOXEE/HROEE

cETNTREY Fy—DEREREDLICMHNBISTLNE DR

cHORULNITTIS, TNFHFEELLZVWEEIZLIRHRINTHS, LORTWVE

cfh& LEIERIZE ¥ Ko — @ raja it dharma \ZJRL TV 3

=L L NEEEES L XRE ) R v HELSh T 545, BE
FEL->TW5

EBL IAME, REIGENIIRETETHSE —FUHE, 77U 51280Td

— LAV LETIET v 5 —OEEIZRT S

FA3XFAF IV F o —DKRED 2 D08k
* Y Fv—D raja b #DFEE=rajadharma
L M4 5 OBEIZH LT HTOERIRET 5 Ak 255 = &
2. HTHHIIZHIE 4 BAbT 5 2 & CHRNOBT #8542 = &
=ANREMLTIEZETLI L, BIUES K-Sz Eo8r Lite >
Ko —DOFEREDOHEHTCIE R0
=EFEOFRIEZ I TIIEEL LV
*BIEOLY Py —FBLUA Y FiERLEL, COZLOKRALSE | F, BE,
B #
= ORI H T 5 MBI RET 2
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EA4Z T4 F DL ?

c CHRZACTEDN LI IZRALIIT XAV ERICIEEN/ RENLEXTHS
=a—F—1

c CEARCHIEObNDI (WE) RIhATEL LCHRBOA? Z0HEIE, b
PRDNEEERE DD ThHS |

« RRITHIB20EE A & DR L RALEEDEE % Asoka FHPOHF L ShTVb

¢ Nikam, N.A. and Richard McKeon: The Edicts of Asoka. Bombay, 1959 : 42-3:

i CHRBRA L EEOD L CHORHB AT E LTV Z EOEE S 2 EETL
ENhTwWb

#4527 4 F : Rock Edict XI King Priyadarsi (=Asoka) @ Z &1
[ Dharuma &\ 850 B2 T3 % 84 0 #9913 % vv—Dharuma (2 & 2T AR B
BEMTIT AL, Dharuma 8 U TCOEOES, Dharuma (2 BT 5 KRB %
COBVBE2EDOLONLH Y Lo TS R E BEOBEY R 5, KEE~D
PENE, RN, WA, Bk FE~OEKE, EE, BWEROHE, F4
L, BF, R, EA, KA, JIA, $50IEEASR [ZTHIEHEFHETHS, Z
NRATON TR LRV, EWVIRETHE AFIDLIITATEEHH,
Dharuma D)L L CZ O TOERLE HOMIZEIT L E EOMEZ ST 5,
=BELINATATFr T4 71 EER, a—-F—-3TR%<a—F—-1!

Ha62 74 F DAL S hMFOME ABIZE ! (People are bad!))

- BERO L D Ko SEAOBA RITH00EH 2 VIENED bILH ?)

o dharuma DN TLLH, BEHEEIHEEINL OO A D XL E2HEHT HLEN

H5, =%z bh7/-HOHKH
* yuga P R A IZEHEDVREE
e 4 DO Y L i3 yugas: kritayuga & 5\ 3 satyayuga (=EEF) | tretayuga ;
dvaparayuga ,

o HITEIX kajiyuga 2 F WV REORAUT dharma OHEFIE 1 4K |

o WA REBTDIOIH A EEA= [0 —] (ruleoffish’) (matsyanydya)

oV — )b ; danda= [E1T B7:DLF ], WEADOBE vyavahara—F T OIGFHH

X [&FL] TRZEW
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FBATZA74F  HPRBEICET 2 7% 2 b

* Brhaspatismriti 1.1.  Jolly, Julius (1977 : 277)

o [DRNIAZ IO THETEOMHEEEZ BT TE, WEREAKEESSINL 2 Y
BLL TWB DT, RIEMZFHRE (v L) 3HEMETOL 2] (vyavahara)
HHEL STz, |
T ; FaLE 38 2 BN

H482 74 F ! vyavahara dharma DR
* Naradasmriti 1.1-2.  Jolly, Julius (tr.). The Minor Law Books. New Delhi, 1977 : 5
CCTYH 5 [#HH] (lawsuit) OFEIFFEHM 2 MRICEH
* L1 TAHDPEORBEOA L&) LEICIEETHIUL, $H (vyavahdra) PBE,
ZTLTHELOFEL 2V,
1.2 [#% (dharma) 2 R7:F L FAHDSHVETRIKLTLE »7-0T, ¥
(vyavahara) A ST ) F L CHEE DL (vyavahara) %#35 L 51248
BENTz, LV OEPNIIET EEEEE LTV A5 5,

FOZAFZAF I ZOFF AV 2R E S bTHD /BRT 2 2 L3 2

* Menski (2007) ‘On Vyavahara’:
L1 TA %% dharma |25y, HICEB2ED 4 512, &% it (dispute
settlement) (vyavahara) PHEE, Z L THITOLFREL 2w, |
1.2 T8&¥% (dharma) 2 R7ZTZEHFABOBVETCHERKLTLE 70T, %
Bk (vyavahara) HLEE -7, FLTHERD I AMHBLOT L 233 2
(decide matter) (vyavahdra) 7:9HIZHEZ SNz, v DI IUIAE T 2 HER
EHLTWARG, ]

$502 7 4 F ! vyavahara D7 F 2 b
* Naradasmrti 1.10-11 (tr. Jolly) ; & 52 Funk (1988 : 178, 185) 13
* dharma, vyavahara, caritra and rdjasasana \3#yFE (lawsuit) @ 4 KO
NEFE 258 & Db DHHD b O IHEA
o P (virtue; dharma) ZEIEIZH EDVTWE ; FEMLFHE (vyavahara) (LEE
ADFEE L TS S B (3 &T) BRIBRUL ; FofsitET0EE
2B
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Oy Ry RFRET 7Y AFEO—-A7-VICBIA [TVT7 - 770 hO%EER] #& (2011-2012%) 0B

cHE, i, XEELLIFEEERZRET L, PO EO My T2 HOTVE &
HHEHIEF -7 CHBETII R WD, dharma ZFNTH BOHHW LHF 2 BERT S
DH?
FOFMIFEE Lo THWOTREL - BRTEHIR /MR TETwE [HIEM
] PAEAMENDLIENRTELLW) ZLEEKRTADA? Fix E4{b—
1B ? LD L, dharma OIRFE

$51274 F : danda (1)
* Manusmriti (tr. Biihler) 7.18-19
o HESHI L HE DT 2 AT 2FB L LTHIE (deterrence) % BIREIZHiVT W5
18. [MFDOADPTXTOWEY EHIGT S LEOAPES 555 LENIHES D
o TWBEHIZE RF>TWa | BEIE [(0BWR] 2 [dharma] (L FHY
LLT) EE]
19. [H012 (LEH) REORICEICHENZ L 6T, $XTOANL ZERICT
Lo L LABLEWTHEN 26X, FRIETXTEHET S,
=@ % ZMENILENALFICHE LV O THITILUELR S v
= [F R I

852254 F danda (2) : KX rHHMoOL Y Fv—ik
o Manusmriti (tr. Biihler) 7.20 #F4 A 22V T

20. [ LEEILEHIET A IE-BICEL I L {REZR S ETHIE, #HO
EofED X912 (fish on a spit) HWHDOVFFNLDERKLETHA I,

21, [HFAPMBEINr—F MLV, RIS NI-EYWERD, FaEN
HEOFTRICHE- TR ETHIE, THOLOF LMD O (DM 2 BHE) T
H5TH59.]

22. [FROLZVWAZBHTOREETH LW 212, SHEFITREIC X o THREPR:
NTwab, UEIOBBIZE > TEHRIZ (ZRMRFLTVD) EEERM

=HEIREMELLHFLVES
=F2 MY/ HRBO Y > Ky —# (Menski, 2003: 107-20)

$53274 F by Foy—0FLE/ERHEE LTOXLEE

Naradasmriti 1.7
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RE (kula), HIE (reni), %% (gana), EBEILL > THEGSNSE, 2L CEHTE
H&
Whin (vyavahara) \ZERFETFTIHREFSSATVE ZLTIALD 9 b THEARL
WHEDLDDPEDLDIZEMLTWVD
=3 ESIRLANNVCRES N RHEHTEE
= [7ELEN72EFK] (‘segmentary state’) (Ingalls) (281} 2 0L
—HEDEERFEENT LV
=W RIS BT B HERES

AR T4 F ! dharma DAL LD Y F v —D L4
CEYFY—OEE) - EALDEBE L - VERFEE L 2R S
=dharma DEFIZT E LW
CHEH; AADREEFICHT V-V ABIE LA Y Ky — EOTERIEL 2 b
(SV—VEELLTHA PEFLORHEDTI—F— 20 56EFH T 2)
Y Fy - OYRERENAEERPYITI MDA R A TA T 28 B %k
BV =) ZELTAHEREELTVS 728 2 I 3EHE=0—F— 3
* T A (F) AT TLHE= M (reported) /IUESNB E LTh, B A5 41
BAEINLILETERY EWwINIFIES (nyaya & L <% yuktd) 133+ ~<TOH
BIOFHEDEELEZERMICRITT L I L2 BRUICKRD L5 TH 2
=TRNTOFEFEIEL > TWT, FRENEHOREEH LTV S

BHHZA T4 F Kk
o1 9 [E1 3R

The segmeniaty staje
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$6AFA N ey Fo =itk 2BBEORE (1)

cEBROEEHRIEREOEL LORMPLELD

o MEEHEF] (‘custom is king’) &£V T EERTTFAME L OFHIFIE
Menski (1992) ‘The role of custom in Hindu law’, Menski (2003 : 121-30)

o 316 ; Asvalayana-Grihyasitra 1.7.1-2:

XFEETLRERHTRDLA TV S F EELHFAIFE 28 21T [ AL IHEIC
BWTEBELRITELZ S v, L LARAS, F72LTTHTTOb LS
BRBGOALIZES>THB LTV EDOPIZOVWTIRENREFNIIBVWTEEENE
Tz 6%, ]

o Apastamba- Grihyasitra 1.7.1-2
[AZZhkbFHEED @EFEHICBVWT) BB TFoRITER b2V
hE (EEVZ) BAPLEPZITIER LRV
=5FF% A POMBIZBRENTHALEVIZELEETIFAINEE FE-TWAD

BETZ7AF ey Fo It 8% (2)

¢ 5. Jha (1930) Hindu law in its sources, p. 11
(bbb EFHEICHIROBEE 2 ZEE LT IR 60w, A4 IZHHOHIK
BT B SN HEICHE > TIREDLZ T NER 620,

* Kautilya’s Arthashastra (tr. Kangle) 3.7.40
[HE e H — A b, BERPHOEBEF I ELLEDTHN, it [ZEE] ZED
BEORIE > THEREZPIT L 2T e 6%,

EH8ATFAF ey Fo—HItbi a8 (3)
Manusmriti (tr. Bithler) (28T 5 1EH
2.6 [N—¥FEE)F (H1D) dharma DFERTHY, DWTEHE (R—Fk L
M4 5) Mt ETHALOSTETRTE, £LTELIZEAOEE, (®EID)
HODOHETH S, ]
2.12 ~N—%, 8L L, AEEA4DOESE, TLTHLOMHE, ZhorEis
B [dhrma) ZHOIPICTE7-:0D4 >OWELAFETHLLEES

FH9Z274F ey Fo—icki3HEYE (4)

Custom in the Manusmriti (tr. Biihler)
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2.18 [HEED GREICZVERL2L0) *MHEcBWT, (4250F%ER) H—2 b
LEDEORE (M) OHVETE EBAILTEEEN, Bt ArDIELE
WEIRIh S, ]

*PREOTR | DI FY RERSE BTV |

8.41 [dharma > Twad (EER) H—A FDHE (ar), HEOE £ KO

&, TLTEROEZHFRL (129 27T), E40MEUNOEHREE LTSS S

T\, |

F0ZATAF kv Py —EOMEE (5)
Custom in the Manusmriti (tr. Biihler) :

8.42 [ENZFNOWMEIHVELEDOEE 2T TWAEEIF, DICALLizlLT
EOLTOWIRHOICE o THELTELEL S,

8.46 [HMEDN%L R [dharma) IZHEHBIFTWE, 2EAINEDLS ALIZE -
TERESINTVLEILHL, ThEDZENLH—8F X hECRE, #—2
F(@ﬁ@)@m)Kﬁt&w&%ﬁ*——&tLf%ﬁéﬂ&ﬁh@&%&wJ

*EE, FYRAZ) Y FEOTFFAME ] LW ZEEERAVTOUEDTELC T,
aviruddham TH b= [R L%V HBEICE, XMERTTEHFTOEBAHEE L 41T

7% 6 4w

FOLZT4F vV Fyw—cbiI38% (6)

CU—IRIIBUIB LN, HnEERUERLAZEVWI I T2 R ML T
Manusmrti 7.203

THRIPSE)Tho b )iz, (ERAD) 0/EME (BE) ERES5 2, (&
LREYE) LhNOELBH2EMLE)YES5 2 TEFE L, |

FO2Z2IA4F LV Fo—HIchiF 2T (7)

o S 67 AR
RS Y FPORGBHEOERLENY FTy 22550 54 U ¥ @ Arthashdstra
[Kangle, R.P. (1972). The Kautiliva Arthasastra. Part 1I: English Translation.
Bombay. &)

i LIELIE THEEE] ELTBBEShTWS L) BRI ; artha 13 dharma DY T H
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Oy Ry RFRET 7)hERT-A7 - VICBIE [TYT - 770 hoiEkR] #% (2011-20124) off

7T3I)—Tdhbh
Diwan, Paras (1984) Customary Law. Chandigarh, 2nd ed.
Roy, S. (1911) Customs and Customary Law in British India. Calcutta.

63X TAF I kool 5E

e INHIIFEFTEE L dharma BEDOHTHT I —

s THIREDALRLTANEDH LW LMEEZ A /N—- L TWbH=HEZHIZHTHIENE
= VEIRTZEIEE

cVbWALHBDIZF A MAB LI [HMREO Ny 7] 280 [KKREL T,
vyavaharal

« B, FEHL2VEEA, HiEx &t M5, rEELAOAWIZ L B5EH ; tFEH
¥, BEHOFFEL,, EA - BHEOBEE  BEOTRHLV  BKLFOFHEEOF
W T —=TFOMEOHWETOR ) e OER ; BAORKME ; BRSFV  FEICL
HRE ARNRE G B8, &7 & L R O 2 R B6R | I R
DR, ISHEOERYE , BT LTHRESD-FREOGE, THb,

#6427 4 ¥ : M e S

LB D 5 —

Comparative patterns
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HESZAT A F KK O N
ZOIRA—VITTTYUHD ™ pastern b st foand in l.m;.nlli;'i-a! synbema:
EHRRIZBOWT R & h

6 ¥ i, £ 3 wian a .

FO6Z 74 F 1 &6k bBE L
* Davis, Donald R. Jr (2004) The Boundaries of Hindu Latw. Tradition, Custom and
Politics in Medieval Kerala. Torino : Fondatione CRT.
* Menski, W. (2007) ‘On vyavahara’ Indologica Taurinensia, 33, pp. 123-47 BLE
=ZRMICEET IOy Ve Bt s T TS — [ =L B |
HBERE V) DT R —F 2 ¥ Fy— B L ORHOT | X5 E OYEH 435
* Lubin, Timothy, Donald R. Davis Jr. and ] ayanth K. Krishnan (eds.) (2010)  Hinduism

and Law. An introduction.

CCTHRMALZEIER I s THBRTHNIZNOOTIA F = v 44k

4-3-3 WIME HEMIEINALERMAEES Fo—% Dharma DERE(L (11
H16H)

F1Z74F  KHOHEZEO WL 2hDFHA

L AYFEBUBLAR) ADL—NDL Y Ky —~OBBErLY Fo—ERbDY
Friray

2. HRHILOER, LYbIF 77— Y Fo—#k (Anglo-Hindu law) &7 > 7
H—A ¥ N (Anglo-Indian laws) @ H#

3. 19474EDA » FIN LIEDO v » Fw — 0 RE

4. X Fo—Hoq » FHEToOKE L 2B O M
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Oy FyRFEET 7Y hEET—-A7 -V IZBEa [TYT - 77V h0EER] #& (2011-2012%8) 0ff

B2ATALF  FELBE (1)

o [fzkiEI %] e Fo—EE Il BEHHIMN 2 FF 21T (self-controlled ordering)
E, ¥4F 3y 2 TLIELIEA ¥ 74—V aBRTO dharma DERTHHET
L bid, ER, Lhbi3E ey Fo—ERPFEOEMHICEDL LI IR Z L
T, ShonZ L3 kL0 ?

s MEIMy e v ¥ Ky —EDBEZRFAL (Entstaatlichung) 75 EEL/MR{L S 7z E
KL (Verstaatlichung) ~D 7 NIHFEE L0 ?

£3274F  FELME (2)
R L EZICHbHME ,
—INGIIFBEOMEL OPREOHBEL DD, H5WVIEHE DK ED
— X LR AERELERNMACEGT RN 7 NILARIERAN R DR, 5
VIZEERD LRI IOTHE
—EftO Ly Py — i BEAMICE, WERBEELTWAN—FDE) [HF—
V=] H, HEVIEVERL) [ETREL—V] ITEWLDOH
— A4 FAbE (FEELOE)) [TA—1] HEE2HET LD

BA4Z2T74F I BRBB#O T F R b
o [FREH] B LU hastras & sutras ORECLIEDS 7 F A b O IEFEZR 5 AL H R I3 ANH
ThiHN, FALEEVREIZHEDLNTLS

e HF ALy FEEIZLBREBOERLMOS—EDREET v 77— b L, HEZHHE
IELTWBER, FRIEZAE THERR]I LLoTHFNY I ENTWEETED
7

o KIERFIILE K Db -TFAMIER

o THUI L BREFRFLETEEZY =20 [HE] BUZEHE L THMET 2V

£5254F i hitory Ry —ik BILHTERRERZICH - 2RIk
e HELDFHLWVH ALY v FOFFAL RPEREIRIA TR
« Wk smriti DY, 11004E 7 & 17004 D

* Nibandhas §2bbL ¥4I A,

KEDFERIIIEHATET, HRUZIEEAE W

cHEL, FRLDLLVNLEAIENLOHIT S LEAHWHE !
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ML 563% 565

EHENDEET, HFAI08EL ?
cERTLONREDP? HBVWIE, FOT oLV ARBETELN?

BOATAN I 2200 ANShAEELT+Z b (1120-25L8)
* Mitakshara
Ydajravalkyasmriti O {ER
by Mo —OREREEMER, BToRS, kESH, £ LT Le8ne
ST
Bl EOBH THRIZA F ) AN L o THHE(L=HR I T oM & £ 1540
* Dayabhaga
BRI T 2MIOFE NCHLVE/ Ty HAE O—<EOEBIH-TWA
=XHVMEZE L, ORI L - THEEL
MEZIH =N TH 0 BHEICEE LTV

BIZXTAF I Hikh (RERED) OB (layer)

ARG e Y Ry = b AR ) APAOBIT

—IDREThbIUIL XT AEIZOWTWRLE L I L2 MBLENS L

—7 77 TOI0OFEDEICRE S -4 25 4

—HEE LN < P62 DPNDIEIC L > THELETRA R v 7

—LRI2 6 * U R MEGE, 2SYEGE, SOT RS —HE Ot—2—) ORAIES
DIzDIZA ¥ FIZKET LTz

—EEL - EV—- FOEBRHLES LR MIEKSE L LTHRTHEA > NIk

—IRIZHDO AL HRIEE & LTS > FIZBA—$ 4 12X DKW+ 2 BE-Si

FERATALN I ARV AIZEBEEONR

* T004EEHD HILWE 1 > P4 R ) LERE

* Ib#fi3 Hanafi Sunnis, B Shafi'is 7920E

o LAY LOFEUTII004ELLRE X 1) 56 & 74 2

* 12064E 7% 51X Delhi Sultanate @7 EI T |2

* AR LDLEOFTEB L) — b TF AMBOMTE
FERERSFE V) KELBIEEIE  dmilrdes 9

CUFy—, UxAFEBOFRIIBIBEINLD? LAD, LELAEAD -
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Oy Ry REEET 7V HERO-A7—VIcBIA [7YT - 770 h0EAR] %% (2011-2012%) o#if

FIRXTAF I ZNTEREOLTS

s RITDIIEIZEL B E  HLWEER/2S Delhi IO I RAER) ¥ X bl 25
(Aquil, 2008) Lahore ¥ 7-®%i21% Dhaka %

¢ % DLRY LOERE XTI A% LALDOBHEE (skilled cultural navigators) DT,
1Y FADBD LB ZHRT ZBIZBTTATE Y Fy—ikE#EH

e by Fo—iid AR Y ALRT TR

LAY ANDT T —F KBS B & v il 4 OLACE DELR

e LEIZIRINTINTHY, FLEXREIVBBETLHD FHRINFINVEIEE
& L T® Akbar

FBIOZAT74 F I BABICKSBUR

o L7z T, [BAH:] (‘personal law’) A% (¥ 4 73 D) FEERAICL > THE
AR ENLLOTIE RV FRIZT TR Y PEid 57 1E

e LY Fy—HREDLLTHELTEY, WESLLRY AZET TR

e FNUTT—H =D\ X HIZ (Hooke, 1975) [#EM R X7 4] Tlkhw

e LAY AOFEITEIZHHICB W TEE A

cHFOE Y Ko —OFRE-LIZLRY) AOERED D L THEADEIZOVWTWV:
sy Ry —DHRELEY Fy—DTAFY 5471 bk, BHNRIES
ELThbbhi:

BILAF4 K [DEiK] #HE

 HEZBIT A L9124 ¥ FFRIBHR L TEEHRE— I EhTwuiwn

 ZRM A ¥ FOERIE [FEBER ] (‘segmentary state’) DFEL & - 7-=HE
FALOFEHL

o ¥&E ; dilli bahut dur hai =7 —LEDPWH |

o KEDEHE LBROTEE LIIHEN I ¥ 7 PEIFELZW

s by Ny —Offifi s A7 A EHADEBERBEORMIELFIZHLDLN TS
=EFRECEPTEOTRELELETAENAT) v F
=TEOBEKTHESL [ARE] 37 FELRZV
D TEOIBEFNCOETERHOBEIMML T ETWD ; AXFEEFARFEOHER

s VIR, BFHIIHEALTHIZONT, TFAMIBITHL— LV EEBHREOD
W72 D BRI R AT R

— 431 — (2123)



My 635 6%

12274 F Kk
3 O E % The segmentary state

FI3254F 22 )X TFORY Fv—3k
* 547 3 OEERHEH
* LA A (Moghul/Mughal) OF LD & ToOv v F o —FEoiRE
s k¥ Fw—dh BEANEERE L TR
o —MEADFBIZFE L L THEEBEBILCB W CTRBM
o [RPHDZEFR] (soft state’), [4EHMER] (Ingalls, 1957)
JCEK 5 Menski (20039 : 152-6; Menski (2006) : 237-9

FI4Z 74 F 1 HhR
THEiNEA X T AL E R The segmentary lslamising state
[FH%

BISZT4F /IO H ey Fv -0l
e XFEFIRLY Fo—EFEORAL
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Oy FyRERET 7 ) AFRO-A7-VcBUHA [TYT7 - T7UhOESR] &% (2011-20126) 04

ek Fw—HMEICLDY ATV AL (nibandhas) DIE
s KEELHE L2 LERIZBRED
s FVDRDIDIZL Y Fy—D7F XA M EHATLHA
cFDEILTXAMOHHAEBL Y Fy —EOEFERLICE T 28R
s THRAMIBULEICEHTLHIEHOHHE

vidhi i a

arthavada BHIOFLIR = [&B] & obiter dictum
cbhitbhiicnZ L 2BERFORALTZLI LN TELHHL?

BI6ZX T4 F WIS D > 2 mimamsa O Fak F #L

* mumamsa FIRND A 2237 b

e N—FOHREEZBNO2H 5 AFEE (human law) EFRAISIED-OOFFM LR
# (Francavilla, 2007)

e N—=FDN—V KL THOBIRE LTOR-FOEEWLHEET L OD T + —
<A

BRI T 2LV T LIIBELLEARATLEETVETEHELD

s EBEEIZIZZDZ L smriti ISR DL b0 E LTEYE % 1E41E

ey Ko —#0 [ER] ~OERIZE > T E bk R TR %H - 7

o by My —idHECRRXEENE (booklaw) &V X ) IEE I X BH4R
EY, FEAMIHLMICERELYRE

o REIZEALOB MR £ 5% HIEEIFEIL (non-state law)

o Sastric DT FA MDD T + —< I ERS ¥ -#kER
ERLERMBENATY v M Fo7 (RELLZZA A ZIKE

BUIZS54 F 7vro—ky Fyv—ELOHB

cHmADA I O ay
Derrett (1963) Introduction to Modern Hindu Law, first chapters
Derrett (1968) Religion, Law and the State in India, chapters 8 & 9
Derrett (1976-77) Essays in Classical and Modern Hindu Law. Vol. 111, Leiden. ;
ZOEYOL L buF sy a JIEFIENLTVES RO Y FABREVHICL
TT»¥u—AFEET 70—y Fo—EZ2BEBLTVWEPERLTWS
(F2—FUTIL1, TFAPT7—9 LEH)

— 433 — (2125)



BHE: 63% %565
Menski (2003) %54, 5% Menski (2006); 239-49

FBIBZTAF ! ar=7 Y X ANDEEKIIFLIT (sleepwalking)

* 16004 HENRE 4L ) B T 351K

o BRIIRG L RFWAEICEE

* 1698 RENE XA AH TS % 460 s N HNHH D 3 2O OEEE (2amindar)

* 17654F diwani HEHERF | WENEESH: A5 Moghus ® b & THIHHIEZ (ocal authority)
Ehb

s “HEGOMBEL=A%R, RO 5L

W DOEZPITT HARBOLER L ER

LA LVTIOEZPITTE20ON?

FI9Z 74 F 1 4 v Flck i} 3 5FEOME

o F—DME

Sar & WLEMMW 2 a3 22— 3 >

CWVITNOFFHEEVTIOET?

s EDPITTII R L XGIEHE

CHEHFEIIY PLTBELY, EVRABBROAL

« RENESALOWHEIZE 50

s MEIOHIRHSEE L DS 4524, 750, 2LTELICELFHL
b b L, MHAIKIYT 5ETIIRL, 107+ —< LU LETEZ b
5 {3k

o L4, BEPTIO—<EEREL P LEEER

FANZATALF I FFR L E#R>THERE LTHR REChOT K
* Richard Lariviere (Vol. 2, 1989 : ix) |2 & - TBIER S N7> Naradasmriti L%, £BIc
BWTH, b Ny —EOREIZMS AERNICH - 72 HIF

[ Naradasmriti (3% > 2 £ 1) v P EBOEF O L5 (corpus) & L Ta2=—7%
Thbd, TNEIECENLEHELYET S (purely juridical) ERI AR E OME— D F
VIT VBB THL, e
------ TOT XA PHIOHRLEEIC T -0 v SOEEFIC D AFTEICAS L, b
ODRIGIRFEEL T, Fhbb, TZINREORS AV ERE, BECHELT
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Oy FyREEET7AEED—-A7—VIZBIFA [TYT 77U HOEKSR] #& (2011-20124) Ofifr

O—YOHRBDEGEHRELE L) BT XA M ET 5.
=2 NIEROETERN L HALT TH-T, FREFBYWTHVHLLIZAL DT
TO—FIl Lo THEETZIT-bD

B21A T4 F I k¥ Zhbd - R EO ?

e Larivere % EDFEFEIIBO THEIEEFRMN R 7 4 — 2 ML HED L % FH

s COHERFEOLR 2 T 2 A b/ flifER T L 2w

CHMT VT OEEM, & ICHARRICHET AR ERET S

e LD ‘pop’ HEEEXRFL LTS

s TXFAMIBILAEMNLETLMELEER (polyphony) ZREL LTV

o [#:E]| (Legrand) OHfFLFfixsiobETND
=k Fy — 0N (nentalite) %> TEKE FherEETRFIIHEL Liw

c BRI HOHEHAN LT ; 44 PETVICBITAHARRHHR=,HI—F—

e KeralalZ BT A5k » Fy —d:0REHE Davies (2003) £

¢« 74 —"NBELFIIEHFETS LeLLENIAENZY—LELTTIRRS,
g5 4 gy LT

DI LIFEMDA Y FTHEICBWTHIRYLTHN?

$22254 F . 72 b E¥E (pandit) FEil FFAL

e EEANZe Y Py —E2HBWREICL LS LRA, -0 2hD0H A7) v bR
DT XA MIELHLL
17004F Balambhatti— L5 LEH E L TIEZ Zd o7z !

s HEDFERITHETH Y A2y FEEZFEREBELWL LR TTL YT L
¥ a—>» X (William Jones) $, [+ x> % 1) A ] (‘Orientalist’)

« 17894f- Colebrook @ Digest of Hindu Lazwo on Contracts and Succession
B A7)y bOEYOHEFRM LALIhdEHE L TUIFERART !
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$£23254 F Xk
Colebrook M & (17984F)

E2UZT A F Xk
Colebrook D4 (17984F)

25254 F Kk
Colebrook &4 (17984F)

B #63% ek

Colebruqe's bou {1 Qﬂ?

oGk v
T g
CHAFTIE 1
B Foro®ed w20 idogeesd
B, 18 i EL
L P —

rE
e Y M frewS @ @

kun s o S 5ol ey ) b
T T IR 9 MR s . W

e 7w Y oamrea 0 wrRon
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Oy FyREHET 7V AFRO-A7—=VICBUA [TYT - 77U hO%AER] #R (2011-20124) OfH

$ZXF4F 4 FADEH LR LAOHME= [HEHE]

c FITHEAZILIZES LK ORI Y Fo—D%HE (pandits) & LA LDFEE
(maulvis) DEFZEELHHFTONETON A ¥ AIZHEEL

A [RAT 4 7OETAN] (‘Native Assessors’) (1776-18644F) & LTREH L7
o LA L pandits & maulvis 13ARE [EHRR] 2BRTHDD?

L PICT P 7 A RRHA T v A%, Hizz, SFIFLEHzH TS

e £ Y FAIZE ST SHEA (mlecchas) LB T2DIIBOTEELGEEH Vv 1
FTEDOIMFEEYDITT T AN

s XHICFE KB A oI a2y -2 3 Y ORME; [E] =—&BRLr-L il
MaEEERTLONEWVW) Z EHHE

o ZOMBEADOEZITIRNBMENZIDE L LT dharma & sharia \ L THZHN5

B2TZ 74 F | LEDEEROHER

o pandits (& maulvis) 37 F A MZETHEME

« HHIX18AFICEEIANIZ L > THRES N

« 1700-19474F  fRWTTT7T > ru—k ¥ Ny —EPFEARE SR
o THEH LT B

o Derrett (19684F) 132 % [#i&an] (‘bogus’) & L AT

s Flh—MFERT IO -4 FEE ko FELTHIEE

e Filler : JEGC : Justice, Equity and Good Conscience

o { » FAOHAZHSEIIST 5 R A

H28Z 74 F 1 EBHIA L BEREG

o £ ¥ FOWL D0 Ol Tl E NEE G 2179 =i

o FOMMOMIRTIZ5H %8 U TR IZO ARG

« ZL DEENFEDHERIZL Y Fo—b LAY AbZF0F T
« P LREOSHBERICB W TEOTELIITERBEN AT
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Bk #63% Fe6k

F29254 F X
7 7= L FERED 4 B i [H] 5 The new segmentary state

e T_ T-

n e ; :

Ear > 0
i .

iﬁb:biiib P

30254 F
EEFE FOA » FOHK Map of Brivish india

HIIZ74F I [ARE] O/E MZEAL?
o WIEDITELIE & & 2SI
* 177240 Warren Hastings |2 & 255 ; #i5:, #50, #—2 b 2 L T #2218

-------------------

---------------------------

E2LICEH S AR ITRIER S 2w
=g ANEDKEE |
CHED,? THIREAOHAS, Bah, TNELTTELH A F OMRE (kite flying)
PEH?
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Oy Ry RFRET 7V HFRO-A7—VcBUA [TYT - 770 h0%ER] & (2011-20124) 0

FRZAFTAF ) Z Ty T ENIGEE

o EIH, AR, EFBM, R v Fr—OKARIE MERLIEH TFiE,
benami BUi| (BEROFEME), damdupar (EHEEFEIETLHE), #—AMIET
HZENDH

s by Fy—ht AR AKRRERMALLGRNL TS L) THDS £1 5613 Hooker
D) [#FEMZ] (servient) & BEROEE TICRT 25 F IEERIZIEZZAIL
B EDOERELICT ERW

BRPASAL P . Fdu=¥y Fo=BEF7vPa—{ &

s HIAETERMLERMAANEESNIILD S

s BAE B EEHOBEII OV T OB RE#RDN L SV FICRE

o —fEAYZEE ; [HEARAYZ | ER (‘secular’ subjects) (&4 ¥ 77 » FEExETNMELT
Hiaashs

o {8, FHOVWTLOEROEROI Y bO— VIR S L VEALETFEFER=T
L DERTOERZALD ?

AT HELARDL Y Fo—BOBK LaLaA 7308
< 1I7T2EDEER, FED [VA MYy 7ENAHEHE] 2@l T, HLEFZROH D EK
CHIGH 2 K% M L7

cbY Ry — AR LOBANEICRTEEO RV L 2Rk

c AR AEELY Ko —EROFRGERICL > TER; LAV AFIOI LKL
TUlE! FTEOARE=51 720Dk

« 1772412 [—#%i:] (‘general law) DEBACKKEABEHE L 5=%7%7 70—
1 FEPEAE ST {TREHE

BIIATAF I HEOFESGMELEID

o LA LEEN R > T ) %1k

« 18574E42 [R#L] (‘Mutiny’) &5 Wit [RAOMS S | = ELAEF
o ZORFELIZHCHE=RERBIY ZHROHE~ LT H?

« 18584F (ZHE D F DR PEATFEL ; K D SR 2 mHEHG

o ¥ M) 7 EA? British India DLTFHFLE %5

e REMOZMEIITIHEZ LN LA, WHICH L TIEEEN
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Bk %63% H6%5

CHEBITNELA AV FOSBPHEESTREVEVS Z
* A7 FOTADERPLE L % BRE L RERR
= [FHERIE | OB 5 R
c DT ERRBRIIT7VAZBVWTHRBENBRIES R
=W OhDAL ¥ FOERIRARY AFED T F 1286
B, N1 75 25— F® Nizam & % Koh-i-Noor

362 74 F I OEIE TR X h sk

* T Tu— Ay FEAISSSELBRIC AN ENT &

cEELTIVAMT y 73N Ldo-HEBICHET 2
=P/-h—fkk=X Vi h % 5 EREL

NS Y TT Y FETREHLLERRT, BldO5 4 (tailor-made) DiE
* 18604F ; 1 > N4

< 18724F ; A ¥ FEFE, 1 ¥ FEERLMBOSE { DdhsE

* 18654 1 X 1N18824F ; I ZFRank

* 19084F ; RIEFREAE:

s BEOINFE WL ZERHL—L~OFEH

BINZAFAF IV Fo =AY ADBAENDORF A WHFIEK ?
CVTT2EQEF IO 2 hDETIRA N v 78N HEE~DTEIZ L 24 A
¢ TTRREAIHET S Z LB EHR
cHEBTHFOY—LE L TOEDOFH
c 3L, HE=FEMERFCMILEETELZT A4 FA»L O [THIL
(‘civilisation’) JT 7
o 2k ZIE, MO —ER7: 5 18604E D Age of Consent Act
=B LR ORANMER 108 LT 5
« 18924 IZ12/mIZH] & LI KELEH %
s ZOZ EIFEEIANCL o THIRE
 18924F LARE, Sz L WEE 2T S

HIZFAF I HEFEIWEMOH 4+ (flying colonial kites)
c HRBTE D7D ICBY 2 555 > A L BHOBMS 237003 A
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Oy Ky RERET 7)AERET—-A7—NCBIA [TYT7 - 77 hOgER] #& (2011-20124) Offh

* 19294F. D Child Marriage Restraint Act
HRIEO R LU FH 2 T E L TRE=FN5 13X YE % H 7 5 ="factum valet’
B LTeEeDh?

s IWHORARFEIL A ~ FTRBRTUMEI8K BAEIXISHE L 21K
NEAY L TIREAIEELSE /Ny 7777 2 TG L 215&%

$39Z2 74 F I HZ2HFEANORDHA HARIL? HELFELTOILE5E?

« 18294 1C sati (Bfmi &3 &) 2 EHEL

o OB O AEIC Db ZRIERE.OH? A4 VETNVDI—F 4 Dk

s XFEF LR LD OADRIEHNTETEIL= [ ]

* 18564 Caste Disabilities Removal Act (18564 #5215 )

* 18564F Hindu Widow’s Remarriage Act (18564F - H#515%5)
19834E 0 Hindu Widow's Remarriage (Repeal) Act (2 & »TA ¥ FTIREIE S TWw
BH, XXAF NV TIFLaTReEBHFINTHS

* 19304E Hindu Gains of Learning Act [BHNIHEEL W ! ]

* 19374F Hindu Women’s Right to Property Act [BEH» 6 ORIV EE SNz »
b &3 HE]

s INOLOFEAIMAERE LMEOMEEZRILL 2

FAZFA F I T7rru—ky Py —0O¥HE

o BHINOEA—Z MIZIEFIZTIII B R R ?

o ARIITITIE LT e v—dharma DFESR TR J7HE

sy Fo—FoN—VIiZB$ 5 5% 5 5K

e ¥ Fw—®D pandits & LA ) LD moulvis \IFETH L L Eik

o fEHE ] CHETAREANOEBLR 7o HAIZEW - LTHEINS

cHHBEREREZ 474, ZLTRL (JEGC) ZHWwA
=RMa=EIIBIT AR EBOLIZODT I =0 ¥

e HHLWAHBEOEFAREY AT L %HEH
£ R ; Derrett, J.D. M (1978) ‘Justice, Equity and Good Conscience in India’. In J.D. M.

Derrett : Essays in classical and modern Hindu law, Vol. TV. Leiden: E. J. Brill, pp. 8-27.
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B 5563% 6%

FALZFAF RS Tyro—erFo -0 [ LIME] (‘Bogus nature')
BEOMBEIIZBT 5% 0 8kE:

* 1868FE D BERED 7r — R ; Collector of Madura

cBHEA A bSNFF A MR ERT

s Ll ZDX ) BB [REIC 2 WELIER] (‘since time immemorial’) (=
11894F) L TV A Z LM SR 42w

« HE O VET 5 7290121386 TR 7 SEH AT B

c TDIME [FRNLME] Y AT L ELTOHBIEER (Derrett)
cEYRERTOL Y Fo—ETlawL, BYREKTOL Y75 FETH W

FL2Z274F I 5HDT v ru— Y Py —3

CTXTU-LYFy KBS HIIBWTONFRAY LV ENL IS FL aDBFOR
Fov—&Th5

cXNLDOETIRA Y FAIZ Lo TARICIIEIBIFE LY 72750, Ny 755
VaTREEIERENRL TS

BB EOBIREE { DB E panchayar % iE U T HE

c BV Fo—OBHMTATHEE O L AhE

o WHRIZIET LOMREZA L2 WIEDHSICBWCHEESE L

FLBATAF L RARBLEL O g— ey Fy—ik Zo—pn?
cERHNSBROBIANIE X Fy — kS SAHARTRESNSE Z L £ EHT 2
* Fiji ,Trinidad, Guyana, Surinam ; Kenya, Tanzania, Uganda, South Africa; Britain,
USA, Canada
cLYFov—D (ELTALARAY LD) BNEEBIZENT-EH
CET7VATREY Fy— L AR AOBIHEIE 24 LW
* LEIZBWTIX | angrezi shariat & angrexi dharma HTEAE
* Ballard (19944F) 13 [T5A 7% WALOBEAE] (‘skilled cultural navigation’)
* Menski (2007) B L UBEDILHT [T5A 4R E:0HEME] (‘skilled legal navigation’)
* Menski (2007) ‘Dodgy Asians or dodgy law ? The story of H'.
cERAMEEHCTTHoTh, FDOLI) REY AT AHHELET 2 & OKTIET e
Rl
=fFH TS5 I— v )N FE % (eurocentrism) & T— O v NO e X
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Oy FyRERET 7 A%BEO—-A7—MBIA [TYT - 770 h0#EER] &% (2011-20124) 04
(eurohubris) = @#:H.(FE 5%

HUZTAF I SADL Y FIZBTB Y F o -

* 19474F 8 A14H, 15HER®E, 1 ¥ F&XF A5 VML

* 195042 1 > Nl Sovereign Democratic Republic (2% %

* 19764E |2 ‘Sovereign Socialist Secular Democratic Republic’ ~ & t{%
L2747 - AV L BRL2EEBIEESR CNWEERKELODPREREL
DM ?

cHE LY Fo—EREGHI Y FOTTa)T 4725 N4DBANE £AOD82%

12(ED N4

F45ZX T4 F D 1M4TELEOE ¥ F v —ik

s by Fey—HUEIBECIBVWTOA Y FO<Ya) T4 DEAE

s LALNFAYUTRIA /N T ADBAER>TWD

c BROEARIESICETERN THEORSIIIob0N L 5 12Bbh s

* 19504E4% & 19700 AR E DR E P HEEEL T 5 L\ ) A ER
=FEE*BELTOEL L LHAHEDORKS

o2V a)FADBANEELTO Y Fo—ED, HEEIckoHE

s HREEMZL 7 7u—F ; I AL IZRE SN AHER T

¢ HIFEIRIZEL o TIER SN B LV — L DEFR D ?

e LAL, Vofow [EF| L3HEDOZLLON? T/, [AA] LIZHETZERT S

DH?

cHRLTEY Py —EDNTELELLBEREIHN A W

s by Ko —FENE L BBREANREL LTHRIZL > TRAESIhTWS
=TE#EOARETI M T 2D

FAZ 74 F I eV F o —BOREF DO IR LSRR

s A Y FDATOHET, NF¥RAF RV TITLaTIfThbhiTnin

e Derrett, J.D. M.  The Death of a Marriage Law. New Delhi, 1978, ZHi

s Y Fy—RIRBFERLALVH)BDTRE>7 e 2F D, Sr¥ED L b
EhTwna
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BE %63% H6%5

s [y Fy—@l| YO+ % b (‘Hindu Code’ project) =S5E4x7 A kAl
s LL%AE, N4DIRHLIC L - THEL
* DEREWLIERIL | 19554E L564ED 4 DDRL o 72 I
1955 Hindu Marriage Act (HMA); 1956 Hindu Succession Act (HSA):
1956 Hindu Adoptions and Maintenance Act (HAMA); Hindu Minority and
Guardianship Act (HMGA).
c REALDRAZ A A OHEALRIR AR HIRET 220D D
C INLOFEBBBBURERNG LY Foy —H0uH, T2 RF VAL
Fo—EDGEE kIl THEIZELZLD

F4727 4 F ! dharma DFEREL

* VAR BRFEROT O AL (BRAEEER| 0D IAL FPEFLD
(I—F3DEEEH) USDIT—F— 124 TIRT DM
cBERGEHBIIBVTEERFI 2o wE FICHES R, W R AICHIEH:
DERICHFEEIN-OALTH S

X —LLBME I-F—1 (BRE) I 0BRFECHFLVERRICELES S
NTWBEDH?

HABZ T4 F bl & h 188 (1)
o BIEEHALIZ & 2 BRI 2 o0 ESEE
L MEILE s TREER 2 HRETLIL
FH0 1§ Hindu Marriage Act, 1955 878 b ¥ N5 —RISHO%1T
(1) e Ko —KXOSHIE T 0 LHEOEE M2 HLE &XICHl-> TiFbi
BITNIE R 6 R,
(2) €D &) LA & &N saptapadi (T2b 6, BEEDKOH B E 12
SoTRINBTIDODAT v TEBBIEL) 2BATWLEAIE, B7EH0
AT 2 THRT LM T HHERIEIEE R 0L LTHH AT 5, ]
CIEHICBT 2B L Y Fy R REIRELTVS —FOk ¥ Fv—niii]
= Manusmriti 8.227 % 4%

FA9Z2 74 F B h 188 (2)
HB12  Hindu Marriage Act, 1955 #529%
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(1) AREWHTHICE > F o —8GER L OESH T mE) & 2 5 5 HE O 2% Wi,
Wy MHFEDE U gotra & H W pravara B L TWaED, b LLIRELR-LFE
B, "—APLKIEALAY—AMNADOTHEMICELTWD L WIFEDAT
EHEAL SN TEILLT, FLEHTL RV,
(2) FREEHEIRTVARVWALREZENL D, BHIZL o TERSNIHER,
H B VIIAREHITLE, MEOVWTILOBHICER SN A IrPbET, b
Ko —RIEWEE BT 572 00RBOBREIC L o THE S NAHERICEREE RIZ
TODEARLEINTIEL LRV,
o (ZHEBIT, A¥ ¥ — FTIdh WIEIEE % 5
o BT A v F o —DEBELHER (80%)

50X 74 F I EBHO-DOHFREIE
« 52 OF HOEE LR S5 00 REHEDOFH
FEB ; Hindu Marriage Act, 1955, % 3 &, AER
[RFEIZBWTIE, ZOXRY SEIWIL TTFRDHADZ LEERDTVARWVERD |
(a) [HE] (custom”) & [EAT] (“usage”) &) XBREWIZDL - THA
BAh2—BLTHLNAZ LT, HHWHHAMNHEE, MK 23271, 7
V—"F, RIBIZIBIFALYFy—DALDHNET, FE LTOMNDEERL:
W= NEERT D, ;277 L, FOV—-LAHETTAEETIARL, $-83#D
BRI LAWI L2t eT5H.] GERIEA Y AF—)
s [EH] REDSHLVDOESN? 254ETHSTHA ! Baby v Jayant AIR 1981
Bombay 283

HS51A T4 F SRR I B 5 8IS BUIHERE
* Hindu Marriage Act, 1955, %5 5 El(iv) ,
(e My —ROBHIILTOREGIZANTH S
(v) BEUAREIE OFEIHL L vy FE, 2L, SHEEECETAEEL LS
FETHP LY EEHOFEEL RO TVEHEICEIOR) TE %]
o EMES L IEIRTT EEA 2 Trivedi case in Canada (2009)
o LILIIBFDORA = mama & BEWTTRED ?
* 20104E DAL A > K@ Manoj and Babli case=#f O ZEEBHIZE T 5 L — b
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FH2ZFAF IV F o —HOKRFE (1)

Hindu Marriage Act, 1955, $5% (1) i3, AFTAEEE*VWFhoLHY,
IRERICH L TR nEWnWS L&t 008t 285
CEYFr—UBIAERIRAPONELE L (ER) = 7EUTF 0%
CLPLIAYFOARY AZBETH A AT TER LD LN TES
C IO LRBIEEAAZML, TLEEITESRYIREILTVS

EH3ZF4F Y Fow—Ho%EE (2)
« TRTOA Y FARBIEE EOBES T 52 &5 TE 5
1955420 Hindu Marriage Act 5513813 %  OBHMSIF N %8 A ; 2B, BWEE,
BEABEORRE - L L&d s (4 F) AEDHED L) EERTTEE L SR OB
(irretrievable breakdown) (ZHEXHh T v 7;3 1/.‘0 WD, TOLEIZTE S T
DICOHEBICELEVHTIE2TRETIHLTH S,
° 19765 IZHEMSISRENN 5 B, BT F-B13EBIZ L AMEDSHIZES ¢ S
o LrL, 1981FELARE 52 AEIRIThA TN

FHUZTAF Ly Fow -0 (3)

* WYL EME & ARTEHEAT19564E D Hindu Succession Act \= & - Tk

T EBRELEE=HIZd E O HEN=E2E U THbN L BB AL T2
DEp

o L L#ET7-7 008 b £,
20054E 0 Hindu Succession (Amendment) Act B4R H T HIHD 10 DAE N F 5l
b BLVLHEEEBO/R LR 505

* [AF 4] (‘slumdog law') D&EZEA ?

ZH | Menski (2010, Review article) : ‘Slumdog law, colonial tummy aches and the redefinition

of family law in India’. South Asia Research, 30.1 (February): 67-80

EE52F4AF LV Fy -0

 MEERHBMOT, Kerala I THIFEIZE D LY Fo—DFkEIEIF  Kerala
Joint Hindu Family System (Abolition) Act, 1975

o JakG  BCHIPT LR I B WA ENEH=3 2 BEIRTIERT O (paper tiger)

— 446 — (2138)



Oy Py RERET 7V HERT-A7—VZBIA [TVT - 770 h0BER] & (2011-20126) . Offh

« FARETIE KRIEOALRIDOEROTEZHMNELZVL, PRLBIELFVERZ
DFEEZFE LV

28 ; Menski, 1986 Kerala Law Times, ] 17-20 and ] 63-65. 20104 @ ‘Slumdog Law’ i
L& B X

HS6Z 7 A F 1L Lo KBl

* Dowry Prohibition Act, 1961
FeetER Lt L2LIRTOANIRESSLHF MR- EFIC@REERE LT
EYHT RV

cHOE , TRTOFBEILEOME

o ZNIiZ sadacara= [1E L\ iE] =1HEH 2R #v
127 L CHERE I SHE L ERIOEERLT 5 2 LTS ?

s HBEOHEBREL VI FRIT [FEE€] MEICI D TR Wyatt (PhD, 2008) (&
[HHOBIE] (loyalty issues’) & ABMBROMENEOEHTH-> T, SIS RHE
TlEenwZ EzBHLMII LA

* HI7F ; Wyatt and Masood (2010) Broken Mirrors New Delhi : Sage=EFIZFD & 9
RIzCOOHSETEIL PO LT A LIITELRV=ILORR !

BETZAT 4 F 14T ELIED 4 v Pk HfaFE

BB Ty T 2 AN TRTOFEHD L FHEHEOLE

¢ F21EL 7T AMDELFERDGHE, WbWwb T4 LT (laicité) Tidiw

s FTAVAO [FREEIL] £ —FHTHLDOTEIRW

sy N —EI3HAETL Y a3 ) T4 DRBANE

e L LAHS by Fy—0ERIFELZZY RIS 207 1 R#EZR
B35 2 EHREARE (Grundnorm) ThHHPH

e hindutva= [ ¥ Fy—T&# 5 Z & ] (‘Hinduness’), [ ¥ Fo—DT A4 T T4
F4 ]k ey Fo—+3 3+ 1) XA]| (‘Hindu nationalism’) & L TEEIZEIRIE

#5827 4 F EROERPLNZL Y Ky —ik

o BEROEREIZIBFEOFBRICL > TEELZRE LAL, EJICHERL LSRR
WBHEELRZY BIHXBHR (Fa-F)TW1)

* ‘shark rule’ ZSFEMIRICERRT S &) 2 EFBIEL
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CATNYAMNGEBRE LTDL 515 « Y —0 Emergency (1975-77)
cBNDBL Y Ny —D raja DIER?  ‘garibi hatao '= [EHEDEH | (‘Banish poverty’) |
* ‘shark rule’lZBI§ 2 %3 (matsyanyaya)
c 19764EDBILYIE (4251 ; KAWL HMEROBEIL  [HAMWEE| 0BT 25

514 A% Bl
« BARIFIZE 2B X D AR OTR1L

=19804F LD RIFFRERD 7200 DR % 52T

R TIELWiEk] ORR LV EED b L TOREMIEE

HOOZTA R IHRIZEBaybe—n ULhla—F— 113k BIFE
cLKFEET N E L TOR=FDL > Fo—DHKRER, AAOLONY 2755
FOLPIARTHOECTHIZFEEATHS
CVERANLDTAT LT AT 4 O—8E LTHES DERIZHEETLOH ?
CRICHERSIND I LAV DF ) LML ERE L TUREEA TV
¢ rita/rta= RIF ONEL S, AL S 7%
o REERME OB D ?
e rita/satya EFFET 517 dharma D& D 2
S 512, 195D/ b BIRIICIIER Sh Tk

#6027 4 F ! dharma &1¢{E a2 —F—2

cHHEMGE Y Ny — L TIIERA AL 7 7O —FA L ) SEEL

* ratio b [HEMHIMER] & LTO dharma ~¥ 7 k

A Y FOEREISRIBVTY, [E] LLTOFFAME [VEE] L LTOE
BIZDWTEZ(ERLTVS

* 1 ¥ FOROBEROYHIM O 42 51213, < XBRPLEOMOF £ 2 b OEEHLDS &
NTW L =woEZRELEHE

L Lade by Fy—HE~OFBD, BEL (WS =dharma |27 BiER:
InTwa

cEEME L LTRRADERT, ANEEICEETIBE=8—%L—L

FOLZ74F PR EEMNTH S
o« X b BHEMH
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KEGDOA ¥ FANTEHICB W CEHRL? RO 2BHEHFLT5Z Lk, BREL
it - TR

Z BB 319554 D Hindu Marriage Act D5 7 BIZB W THREE

=GR LRERPHFET A EPHREIBV TR IHEEI N TS

1 N2 80 Lo+ b RE

19554 Hindu Marriage Act D#529% (2)

EEBC L 5EH L HIEOMEN % 5 HEEE

M. Govindaraju v. Munisami Gounder AIR 1997 SC 10

F62Z27 4 F I HEEORE a-F—47

e TRTNDA ¥ FAOIEHIIBEFIN 2T RS2 WE VI BN L 5 ER/VHFE 7
2L, BEIZEZEI I3 ZoTwnin

o [[#E# | (‘cohabitee’) # [E| DFEFRIZED LI ETHH L8N
20104FE10 A 21 H O\ & #IC BT A ‘Palimony’ 7 — A ; D. Velusamy v. D. Patchaiammal
2010 (10) SCC 469

o HITE, LA REEBAEOD O 7)) 7 b =L )R H4 PO
BRMEATILEE |

s b Ny —ORANEEH- % - REDOHEIG

 The Protection of Women From Domestic Violence Act, 2005 [HlkE L TORMR]
(‘domestic relation’) DEFE

o DIRBIIE I EEHILT R E& L OEER

o B OIFHBEII VTN D18 L TRE T, K18, BH2AXLIRETEEW

s LLeAL,, ZOZEIA Y FOEOHA FETVEHET LN ?

$632F74F . HALEXVDORY Fo—i

o 4 Y FEEICBIALWOEY A POBEIRIIMEE SN Lo 7

e A2 IZFETIIZWw HFRZoZezZERLEThELZLEWwW=20 1741

o [EZEEE] IR TAHMEDHVIETRATFLENTF VAR LEZTREERLZW
* rajadharma=AF % T 5 £72 5 #EE
 HHE~OF /242758 | 5HORREFR

o #0792 FER R O BREY KGR = LR HEL

* 19974E D panchayati rajin O FE AN LM =HERZFAL ? =EHME ¥ — L D
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XD 1ENi |

o [HRRY] ERICBIT A > Py —EEROBRH
CTHFELZETNET DLW BOEDOREE

« THEE DL MIGICH T 2 A O8GIES
CRLGolru—rWEh? HEwEFO—n)E—Tarh?

HO4Z T4 F P& W - niE T %

« BHEIX1976FE LK, BIREICHIRIZB W TER % BB

cl2ERIEI ) Ya2F 7 £ ¥— (Krishna Iyer) R THEHRHEEO N2 7 5 4
(Bhagwati) (Fo2—FJ 7 1)

* Ty Tu—A Y FOERETIVEEH#HNICER

e RAPIOZTANLEFEOEBRIIEAINEY > ThH D

o TEFEDEE TV OERIIES %34 ¢

« MG BEFEEROEG 2 & REETONIHERS

FO652 T4 F I GICMS HOM g ?

AR LEREDMDT A 7 ) T4 DEDOHBEIC B D L &bz, FELUED
BARBALRATA L B

cBTLRHELED D ZEHL O TEBIEI#ETAVWLDOTH Y, BES CIESTEH
BHEENATY v FReEREIIBWTIIBLER LI ELTH D

* BAZOBA R ERITRTCORBEICHBENMATL-OOFEEA LTV
s b Ny O EnIFRITELE
cELTEOLRLMEDDDYWELERTH I LI D) ILE

FOORFAF KA MNEF VR Y Fo -4V P

« WA MEREOTHRICHETZ 8 F SELEMY L ENLIIR 7200 ?
CEREZGME—DT 77 5 TR AVWEV) ZEDRBENEED SbLd  RKED
EV) ZEHFRELBLEE LTERITVS

MBI IAT 4 EREORROES FHEHAOBEOM ro—nLig
BT OH—b~D5R 7% 5

BETZA I 4 F .
s RAMEY Y THBRN LA FORREIHT7 V7 OERHR, LIy Fo—ni
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BEA L RSB LTV
o T L ORRM A b 2Ab 5T, M7V THERBR-7:H 7T —Thh ik
BTHNHEITwD
« FRGIIE L OBERTIRENLE () WERETHL
C LA LGAE SO EREEI Lo TRELATVAY L) Dikbibhii
ADMOHL D bF_TEH->THEY, O AP E>TVWE Ebitbh
DNEZTVLHE

= EOSIITR L THEBIN TR, -0y L EROTETHS
« bIUOIIHEARET V7 D% b NOBEERETE 0L LTHo TS
=ANEEZEE =bLryFy—/LANLTHAZLIINERED 7+ —LELDE =
bhbit bbhOBEICFILT 20 2IEET 2 2 L 3EEWN, KRMHEALND
=Zhid (g | OFELZRDOLVWI L2EKT S
cRRANEF LAY FERES 2B OERIET S
e rita/dharma DEEEL shariat D L 525 BHTE
o EIR M ALER=HENIZET V1 OFERLER
cLEDZEFLIREREICE> TWAAFEALL > THFIIEREINLETHL I H?

HOBZ T A F [ #7=A5BE LY A b

Holden, Livia (2008). Hindu Divorce. Aldershot: Ashgate.

B LML OME : ‘Runaway Wives'.

Menski, Werner (2006). ‘Asking for the Moon. Legal Uniformity in India from a Kerala
Perspective’. in 2006 (2) Kerala Law Times, Journal Section, pp. 52-78.

Menski, Werner (2007). ‘Double Benefits and Muslim Women’s Postnuptial Rights’. in
2007 (2) Kerala Law Times, Journal Section, pp. 21-34.

Menski, Werner (2007). ‘Beyond Europe’. in Esin Oriicii and David Nelken (eds.)
Comparative Legal Studies : A Handbook, Oxford : Hart Publishers, pp. 269-310.
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5 SOAS TOMHDEHROERER

AVAZ—DOEIRIZLY, [TIV7 - 770 0OERR] #EFxo—BEE L T20104£10
A15, 16H (% 6 BE2 5 8 BF) (2, SOAS iIZBWThHh7: LHEHN [BRAAEROEK
Rl EVIT—YOTTHYLAERDO T — KA > ORTER S, ‘Modern
Japanese Legal System and Legal Culture—Focusing on Tenno System’ & ‘Newly

Inntroduced ‘Saiban-in" Trial—Third Judicial Reform in Modern ] apan’ % LA (28884
Lo

Modern Japanese Legal System and
Legal Culture —Focusing on Tenno
System
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0 : Introduction

(1) meaning of Ten-no' - transtated in English as ‘Emperor”  but
Tenna' is proper term 40 judl sy Tenns”

[2)Three Landmarks of Modern lapan

Namely [1|Mei) Restoration, 1867 (2}5urrender of World War
0.,1945 (3) Worldwxde Giobaliyation, 195%0's

[3)Common factor among these three landmarks
foreign pressure or influence
In Japanese history almost all time Japan was dramatically or
radualty reconstructed or reformed under the decisive
nfluence or pressure from foreign countries or civiligations. We
can particularly say 50 concerning 1o modernization process from
the nineteenth century,

1 : Meiji Restoration—
Starting point to Modern Japan

-1 Tohugawad Fote) Periaad BROD-LRET
1601 Tohugaaws Bakufe which b fesadal bunks o pamurs gossrmment by Tolbegaws Shogunaie
wa sxtablivhed stler wound 100 yean’ age of owll wan smong oty of fruds o
if E0E = wrd naves 160 1857
* Watinal nokaman poldy 1619
At tre begerwing Bakudu paimmatsed ©2ache warh W LDEIN Co0miTes, B0 because of 1he 1ar 1o

Chipaaanaty o L6YY Babdy prohalieted O vl oF litpign 8840 10 Migb. Cilivaard wp 1o BRS
witich = M yea of conciudng e endohep brosty with Ameeica

* lwp paxep o | L P arad Met®Se@acadi
bestaw Lanndy thad i1 Iy B “ea@ndl’ the O sy andy P Fe i L0 Pt i
Trepy Drouight Ace ondy Weaem producty Beat dlig Wi b Crellam0s 0 BaiTauilet miededine
e hrasbigy acmrde | afd lai Wlommetan absd ol tdaddies Helheilprady wia andy ne
‘et (e Birarde  LPe WY pslintt Crpdh gl

Peopie calbed the Werlrr® i e bedrreng Frgen Metheriangs Rangaby » [hgh leprrang
Chatch o reng played 3 wery Important Bt nal pent only ondes The iatabion goakoy b Mg
wraie ) T Labe saouter red a0t B eis b0 the Rl Syt & Bdo a0l 2afy Mep perind
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1-2 : Turmoil of the last days of Edo
Period to Meiji Restoration

Wiestern powers' apgroach 1o lapan and abolshment of solation policy

* Urder the 1% centuny’s irperalivn alter the rdustnal Revolation Western
permit s gagerly iried to colonine Auan aex African countiios, For suamgle
China wis birgely eroded and partly cobonited. As to Bapan parbculatly
Fram the middie of 10 tonlbury Wedtern powert spprouched oes! demanded
fo pgeen the door

< IBSH: 4 Amercan warshign wihiach liganese people called Kurp fure' [‘blach
ship') sppenached to {dof Tokya)and strongly demanded to open the door,
* RS Bakuty could net reject the dermand agaimi Ihe bachground of miditary
Rorces and was enforced to condude 'Friencitvg’ Treaty with America
i means the abobshmeeng of solation poboy 1o cwet 200 yean |
* L858 Babifu conchuded the tredly of (oS isiie with § nations, Amenca, Brivas,
Frarce, Geemany and Netherlandy | and ter Swns, Belgium, ttaly, Denmark, o |

Meiji Restoration—from Shogun to Tenno

*rond werion probiem bor Babufu concpining t2 T Inesten
s wete WOE R Tieaads | Pl s @ Teles gl ) [aed BQ 62 wer edy
Meretar Bkl &5 strangly $7S00e2 By DpPOIEDN roup munty ponertd lruds
wodh, St new Kigpne=u Prodeitoe] sod Tpoa dpelrow Farag by Prelodiwe )
* AN g et proRdem won ool Babad o S0 mot 0ot P vuisann oF Berad o © Py
i s Tera's gowrnrmwet | For pond bidag e Sroaties

Y oy therid SPRES CRTURIENTC L VT LEWEID SR LARANTE agEmar Babutu ocsunred
Bk Bab By P A0E FLIAMEG Bud® & Gl Snd B vad readve 28 e (hacks
slsalean
Ao 30 L pameityd Fesad 8 b gy Ohed alfemd B Dyt N oy Bak ol

CIERT . ES™ Vo Taahiriby Tphugews relurrwd stwcregs 1610 Berns | L S waras
Pellf Gty 12 0] OF D080 piviced Dast 200 Basd 0ra Bioem 11 quntery  As 3 desslt old
Terewo wder reuvnted srd the rarw w00 " Wag Raried
nagar Yinhesedn, dud roil Rave rerdon Lo Tghi aEa ol Was g oy e levied 5 Tgeie i e et by
Faatestid the §do Cnte whis® & priqomt Paluce s Tokpo Thezelone me rall @ Wil Begtoostior
redl WewoRAon
[F Adeips 0a e 0F JEAN 3501
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1-3 : Formation of Modern Country and Meiji
Constitution

¢ By prtrwipdry ad Mesg prorssmers] s e nalegl erebenerd e sty
ramrly o prosmete Laeiab o alyy iy sl e leldedy g sebiey lere
Becamne || s @) hper anough poser | aw pan red delarud agsad Wevkerm posse y colorad
pobicy o pariae Choww cdd Wson e Bow den @t e Opiem e bisem (e
o By, WA | gave Mesy goverresrsl ol esws praple vory wmoen v o 10 Bausw Llem
ey the redr cowrery rows whech Rapae: ha been be ey O (vl rabean om 7™ cpilary
¢ el o Abolsbweara ol srgud Beales wn degeray deusy ol josearsr
il fnd sholsbhwsera K551

irader Bernr o1 b cnescl e res pesarressersl sdopled M s Bawe pollden
{a belirn rnsmoe of Mevedad orciees s and 1) adiiames e e wgdd ) e
e cbsitian of Weal e osliostee, | joaernaind | pediod el sl it syviens. Lles weTce
eectwadagy radutry commerce leonce ey e rEaon, PR

© o w20 Wabon feuE - Lap e o Spail el [ Ry
T bl g - e Pesdagy el bowie

Thassafor® Wik i Tl i din TAGD we i Gevidied] Eapas Mamigh Woeslienbe amery Lt o the bisun f
g mwia il

¥ war yor P bere of Wokrnm @beba's Bewe chreesses 'y pepsbel ol Lo | samerly offu bl brer. wrne bt bae
el lng el porbellple we b a nay et s 1 deregemd be oflou lim sl wabib’ B ool eapersd b bng o
i sl

measures to learn the western
civilization

In owder b0 bearn Weshern Crrilgation ot early 35 possode Meijl governmen book
Varioun Mo Euares
[ L5 arpe scale misplon Sar Weslern countries
1ETL-T1 ; 'lwatyra Mivon”  Tomomi msburaivpecal erveoy and senior mamcher of
Mieiji government|  Hirgbums oflster frsl prime minister ané most important
founder ol modem lapan), Toshimichs Olubolrmenater of Anance), 3nd okher abile
pfficialy, and students Budyng @ wediem cowntres 107 people 17 cowrires
+ They vivted various places for example parkament , court camber of commerce,
warkous Factorses, ebr, and rngrest varsous matiers, politics, economics, induatry,
erifitary, culluee, Weas, rebgion, etc., as 2 whaole Weitedn cvilzation”
[215em lots of foregn students from lapan bo vasipus western couniries
Ader coming back bo lagan they played very importam roll Tor emablshing modern
Sapan
|3} abo mvied snd employed Iofy ol Wiitorn people an adviuer snd bracker :
profeswoe, doctor bechnvcal eepert, architectune , barker, et varoo Belds
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preparation for enacting the
Constitution

"FOT S WEETRO [ounar et Khs Ipan 7 1 [T That one of |Re =50 5T Importan aed
RECEIBAry f3000 34 3 moden coumry i 10 enact the Western siyle Corstination
and srangs the Weslern viyle legal widem And shuc thet is the recesieny condiion
P Jeenaing I ol ITeaty

TIRB2R  Miobumid o sy seat 10 Garmany, Lutiria, Brsin, Balgiom, e
N ordes 83 resarch varsous Conititiutiont i pertiule mosenchy

* e’ preceal patdefing pl aniplant ol Western tomitution & b Roliow the [ratition
ana hetory of Rapaness governmercsl Wyl Tharsbore 20 decided o arrangs Tenno sysem
@t 2 main pillar ol the new Corstitsion Bacawne Ro lrmdy halbeved & om his gupenience
b Wmlern Courrliies Thal fdgan had fo ddre | pie Dissdarty mimill cone of mational undy ke
CFF LoDy endepl Bad e Tening byiters

* R rhe (odiShutiens wiech Rp ressarched be Aoumd Dot 1Rar e mass Prus dan
Comtitunicon ERTD mas most ustsble for lapaners Coni benon. Becmess main fpatuses
of Pronsean Comititution i thal the power of ng m vy tzong and gus snies of the
husmen righ®s are under the conirad ol comBStution e laws

‘Thetrlorr B deckind 1o enacl lapansis cossiAutien kg on the (erman e ity Do

1-4 : Tenno system in the Meiji Constitution—
Modeling on German Monarch

1-&-L : Tenrsa o & "iacred and ivvicbebin’ doverrign
THEEY . Baiing 08 M08 Rusbirven el 00RO 0N Lhe ConmSutans of 1he Empes of japanileq
Corminu banees) #oacisd

= mir il Feer oY i orpariied oo B lieic sl ared Syl tedop o Seatuem ol Terrs

iﬂh‘m: Coratmaton &t 1 " Dmpice ol lape 8800 Be reygred ower and med by & e ol
g unirokes e i#pmE”. il I “The brpene Thrare shul be vcraded o B pars
M srunrdety scrording io the prostecen of B repeerinl Mo Lyw ©
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Tenno as a ‘sacred and inviolable’ sovereign

[2] &0 7 Thae Demgerow b wmired red rwscialem ™

Nl bul iy’ DR RN RO LT 1D AjEn 19 8 Betse o b Taed
prrme whish reprmsnoed e prvcipe of ‘no poliin s reporshlty of mona®’

“Bul Por grolilies 1 M wirigue il el it iesd prac O i B gin
hgan L A cie myi [aaed on The ryttcloges Lty pacuder 10 pan, samely Tenao i
dewnerdacts of the wn godden’ ‘Ama-lerme" mbaes - who 0 one of the primopasl Yherdo god

¢f "Rhetn’ of Thinloium s nmcns befied shich b poddthesm relgon pacuiar to
Mpaa Wk The rél o Tadiliby which asalringy the inta gadd e
highsral Fark rine i e Sagu’ ertith priabrr Ama- betas and Sawe doant
LR T wiiy Teara Rarvidly

“Therefore i wis sbd gt ai deshndents of pod Terrd Rad defty and @i he min Tenyg o
Lra e g Bud el ainaran

“Thes agein why &d Ve poverrrrenl nirodus e wch an Aicks 1
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raer hming o T lorg hnsary | rad®on snd mythalogy

Preamble of Meiji Constitution
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Dogma of ‘State Shintoism’

Dagrma of Seate Shartoam which Jupporied the legitimacy of Tenng
* Mhipip gowaTeanent tevaied Tmen [ypes of Srinasiim namely Shanipiem sy rekgion’ and
"Shintoewm s natinal ceermioey’
Snale SRIOKEn b . 0 Ore berse, Whe Dot for Shésto e Nl (lreesiny manly B
shwmed And ol the thfmet whioh perdanm slate tetematy beraree slade il iren
" Governmects ofchl nlepeatatien of Slate Distohm s “State Shirtonm b sol W ¢ olghon
Tl naften i cotemany” . Phenpton e i goverrenent erlosces lapenema usbetts b wonhp
1hs Stats Shintonm Fees & mo brpach of treedam o rekgion
“Hom s the worihip of Fenna i @ Teing god’ 7
e Commttatinn Adicle 18 “lwparmir uBjech thad, within brits nal prepadhon o peacr sl
ool el not antagonintic be Bl detan 4y subyagts, oy bresdom of rebpout ket ©
" A g modern contSution Mei Contution hud the proviuon of frredom of relgion. Thereioes

¥ Moyl povemment wanted 10 erioice e Doaness LB 10 morndip Tenng e
L P

o god o lring pad | goverremen] had 82 mgitenate i
AMw:mw!hﬂilmMﬂamnhﬂthth«wmﬂhumdw

mmwealable’ Tenno without bewsching e moderns grirciple of Iresdom al reigan Barsewr
T

wWas pacwed of the coe ol Wale YSesinam

1-4-2; Traditional Concept of god in Japan

{1} lapanese Shintomwm concept of goo « kami
* Even now oot of the ment pogaiar concepls of ‘god’ in
bapan is pne by lamaus lapanclognt n Eda period Morinaga Motoor| 1730
iBOLE
“al the paintence, oven pea and mountain Bo ey nothing of buman beings
and birds Beasty trees in ary way everything which Iy guie unigue 3o Bas
#y vuperhuman absliny®

* This concept of "Shinto god™ b complebety cifferent ore of God from Westeme
Christian ore. Wie hawe oty of Shinto gods in all ceer fapan We cafl them
tollectivedy the gods of Yao yorory which bteraly means ‘eghi milson” pogs
Of oo se this b esaggerabed esgression but at least @ means that we huve
huge numtsers of Shinto gods and even ‘Duddhay’

Corcerning ba the contept of god in lepan and Wellern counrid 1he rman
difference n the difference between fapanets polythenm and Chiistisn monothelym
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“human being can become god”

[2Hapanese rebgious culture as "Puman being can betome god”

Wi hawe Bots ol shiines which worship beworcal iguret Bor example
Meip Satine al Melh Tenna and Tege Svine of Admiral Togo who
st an dmibal of lapan-Butidan navael hattle on 1904 And sHoe Yaiukohi
Sheinve iy very special shene which worthips the woul of wreicemen 21 a god who
were kiled in the war,

Theretore we can 4y that under the Japanese religious cukure and iradSien even
the human Being can become & god aMer thes death

+And ao we have the world view or refigous view in which partoular Pamily
©an have blood relationship with the paicuter gos family,

* Under pach 3 wiew Tenno can be 3 bving pod because his family’s founder is
The sun goddess’ “Amaterase dmikami'.

W should 4y That i the peveisary condition Tennd i ling god ' Fésupposed
the unigue tondept of gogt wihch wat Basing on Polptheiam and aho relgicsn
cutlure and tradtion m wiich human being can become pod

summary :Formation of Modern Country and
Meiji Constitution

* TR La1e P OF Ve MesEEenLR (RADGTY, Wi T Ovevataimung inSusngs of

W Estern pvll zation, jagan ucreded i moderniang itvell theoagh o Me Rmmoranon, LG
O of the motk importar agents of modernizaton we the eitablutsment of e Meip
Lombildien Rad ped, Articls L alated “The Crrpre of lagan shl Be tmgred o dnd gowernpd
by 4 line ol Emperan enbrshes lor ages wiveral™; Authermore. Mbcle 1 siaded: “The Emgeror
LB e Ba ieniada nle

*Tshen lopether, ap Artcies mabe clear thal the modem’ gaenerir ComBtulion iKopotated
80 miserliaty pie ot n o Soudal Hement, hasedy The comiap! o) B diyindy of [he Tenns
In partxuler, fom Be 19100 posand, Terma Haohilo cane Lo be regarded n 3 weromanct and
stnoiste manarch. Thet i pre-mer kegan, Lhe dea that the Tenro thould be ‘worihiped s s
Wing G lay a1 5% hegt of the modern coms it ton and caonditulions lis - o gndem
empoanpd feecily lrom Weihein copevires, bn partiular e (e masy

*Eractmient of Weig Conutnatunn i typiisl prample ol legal iraneplant from Weitera 30 non-
Westirn countries in 1% costury But M) govanmest sever &Sy imported  Alter
modilyeng 0 dplowmig 10 kapanise W2 0ry | 173000 Dphtur 300 Pt The gt hadigy ey
traraplanted sudh @ wodbied version’ 10 lipan Thefel o we Lan by That Me§) governsend
tikraplarted i1 Dasig an e progiple of “Wakan Foikl « lapateiie Sprd , Waitemn Lis misg
Bl 0% Ve parma bmee W can naey Lhal goeemmest [ramplisted The Seman alyle Combitulion m
an pfhcisl Law |, bt me moadfed @ and ano Sifeanlly practced toliowing 8o Mganewr Wgal
portulats
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2 : New Start toward Demaocratic Country -
Modeling on American Style Democracy

11 : Poatwar Redormation under the occupation ol America
< ES A 1945 Afer being birmbed by two stomic bosnbs in Hireshima snd Kagsiaki

dapan gramied so calied the Porsdes Declacation whsch reguited the untondiiona!
surrpadher, Afler that Amevica immediately occupied Japen umid 1943

* During the DCOUPaTIon , under the comiol of GHO{Genera! He adquanes | Jagarese
duthorities carraed out radical reform on al the Relds i order 1o democratiae lapaness
ity Mamely jant an the same s reconabructing Japen Iarcugh Me gl Revioration,
Lipanese sthorite s rdormed parfamens, cabinet, doial vyslem, enemes, liboe
feiation, eSucaien, iekihous pobcy DarTiouiatly Shinbossm, badal human »ights, iy

relation, elc,

* Tharie neforsm strengly afected ol tection ol lapasese sty And the Conatiziesn of
Iapan {'preen Conuiubion’) we eascted n 1947,

*Agan pust the same a3 the ime of Melf Ressontion oo of She mott important ssees rot
only for Grid) and Japanidie authoritis bul aho lagankie poosir wa how should we
treat Tenno and arcange bes 2atus in the new democrabc Comb tationa? regime

2-2 ; Reform of Tenno system

* W e wemmiaries the reform of Tenon i shart o the chenge
From iaired sad syiolable sieng Teang 10 secule yymbod of lapan gnd

wraly of lagangse pipgle

‘Peeienl Cosilituten RiL L “The ©mperes vhal be the tymebed of the Slatp pd
of Ty uiity &f [he pecple, dertving A paston nam the will oF Lhe pesple
with shom wiedes soveimgn poser *

i Torrre guie | o Ihe ArTake wigh 181 Tease i jutt pedy e Lyl il

which has no politcsl power. dnd aiu he B co diving mature Fhe lafiee past
s B lapueerie people 5% 8 sfak Rave LDvE agn poae!

© b pisg The apereng aemience 1 the Preamble o ooy ent Comatriutinn sayw thas
"W . INe Japare s people, @0 g GClem IRH Lowre g Biewe eakied wilh Ehe it Ot b

#2003 Femsly evabiih this Comnglion *
Thes i covmpletely dfersnd ko the cpereng sentesde of 18 Freeniie of Mep C ool Buton

whech wsi bmied an B my*tslopy
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2-2-1; ‘Declaration of the Hurman Being’ by
Tenno Hirohito

* L Serwary PO | Tpre Meabim pie e med s Oelod Thedl sratons ol P e ey’ heaerd @ e Be

workd 11 ool e i Cimgeaisl Bewnpr on the Coeseacton af o Mew lagos’ sedd we call | " Hegen
g Sy megr S e el

W [tteg bt b st | Tevwna ool Liguarear ool s o9 Daosarad ot By “pgih et Eiglrend®™ Maat biy manssl
trusd sl reapes . Parrpleey i el ony B Dhet Dene i Laong Gasd sl ot laparwner pemple of Srrne
Ay ae vl 15 B & rules @l i e seeiid

+ Hws ‘septh prul inpreedl rearprm gh @ wike e el of Yl ¢ Menlenes

a1 weny e I hawid e presclas sech @ sEangr Dedaraiion n P malde BF DO ety !

P § paan v Dhdl Do of bey divwary mhiih e € omat t ban g eided b Pl 10 lormally g i
ety braaed ol et warid

s Pl ayy e Ndad DO iy S7lee 18 D ol bt st P Bl afetey s Bur feih) of AET
pizupston policy The main shi ) we el e Tres wyalem norder o otoape Gepan more sy
g makirg oad 5l pep Joooed @eobilr ssthaaitg 81 Trws b Therelor e o ore al the Peor vy
it ol susstasing e Terws nndees | rotel e bierel? el |5 devey fe irferniafmrully vy il
dhowuls o Taomia I Dhda mbrvis B mdd ratdiveal pivaete Bt avabacted b b i doiles the [abidatn

] reeveribuwbens w s ary Bl B reaven sy b bl de pive mach 8 drerge dederstine b e
Wi puarn] ol srw wo, Lpussr sragee o] sl Wele ged

2-2-2 : Abolishment of State Shintoism

“15 Decembapr, 1945 | GHO Baued b Colled Tha "o Daainsd” sl rdend 1he s4parslion ol
goverrumest from 5l S refigiout 38 The maia obger? of this Durectone aus bo sdalat the
feale thininam Becaow & ma one of B maie pllar whic® wipported the soihor ity ol drans
Tirmin For® i e @ GHOE § 0T Angeditang redgiious poley mi o edlabdnh Dhe o il ofF
"sEpETEIGn of cherch and slane and goeararsesd the "iretoomm ol rebgon” s 8 hendamen sl
hesman rght

*Raamg an iy Deeciree pepanaton pf tharch snd slabe wan Roprgoriied iIn0s the prewses
Conptitunan A 30 pr ovidet that "Frigdom of pplgatat i Pedv Brasad o &l Mo relgous
organiaaton thall teceive 3ny privikeges fnm the Soaie, mor swsenine any polacal acthormy Ne
prentm thal e compeled Eo lahe pard e sy el il celebrabion, 188 o prachice The
Slane aeel B0 Grgas thad fefines Trom defgoun edoitie & pty JEREY Pilagiiut {0y, "

© o e pomgary Thia Arsle which wnponaiticnaly guarsntees the fnesdom ol elgion with Maip
Combiiution &rixiell, we can clae®y undembssd the ol change of the govermmend o
tuigoun polcy
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2-3 ; Discontinuity and Continuity of
former and present Ten-no systemn

2:3-1 | Dhscontinuty of former and present Tenna—a1 the level of “wtane oIhcisl ke’
‘W Can poit oul dechibve distonEnuty between the Tenno under e Meij
regime and present one, namidy ‘divine v seculer ‘and 'stnabae manscch
wi demarrstic yymbal which has no subirasnial power " And theislore we
deflwresily tall Eheen “Shinken Tenne' = Divine Tenne' ind Syoutyou Tenng s

Tenno o Symbol . Mabn ground of such a difference is of tourse the two
Constititions.

*H we compare the srangement of articies on Tenno in two Constitutions, both of
tRem arrange a4 Thapter 1 Tenno' . But 1he number of artickes s wery differest |
ety Mesd Constitution Art §-57, present one Art 1-8

* Therefote judging from the Comtitution isel, we can siy that the importance of

Terines griatly Secreased at lead a4 1o the COMTTLTon a5 most oMcial s1ate law

* Bt how aboul the Tenng's authiaiity i laganein aciety and among lspanese
people?

2-3-2 ; Continuity--at the level of unofficial law
and legal postulate

*Even under the present reganme Syoultyou Tendsd " has Rreat aulnoeity & the
wpribed of Pagan and the unity o fapasewe peopie. in pariiodad Cosey ative
pople proaly warship Tenno s somettong biee fdemer "Shinken Tenro Aol
iPary insikl Ehal Tenmo should Puve Ehe 503705 a4 B head o soveregin of lapan

* &nd not jind only conservalive peopie but abo loti of commaon lapanese people
irgbpding young generation sccept that Tenno b the yymbol of Jaoan and be hay
the Baghenl authorily in Japsnese sociely

*Theredore we can say that offx lal abolition of “Senken Tenno' by reviaion of
the Constitution dose not necessardy mean the decisive osa of authorty.

Here s the conteraty of raditional snd detpaooted authority of Ternn bebween
Mg @ prrsent regiime

<1t e uneficial Lw and legad postulate whes contmun 1o el laganese

hivtory that are conlinuousty supporting Tenna's hghewt aulbority in fapaneus
sngiply

— 462 — (2154)




Oy Ky RSFEET 7V ASBO—-AY VB2 [TYT - 770 h0EAR] #& (2011-20124) 0B84

2-3-3 ; Continuity 1—succession of the status of Tenno

| LiMesp Constitution Anticle 2. "The imperial Throne shall be succeeded 10 by impenal
mak descendenli, soording 10 the proviskons of the Impenial House Liw ”
Privned Conilitution Articke T "The fsperial Thronw shall be dynadtic and weoeeded
13 in sccondesie with The impidial House Lbw paised by 1w Digr.”
[12}There ate two dfpranced betwesn thews prowision
[a} Impenal House Law pasued by the (igt'; former Imperial Law was not The law |
beecasae i was not enacted by Parkament but by Tenno himsed
(&) Melp ‘male descendanty’ Present ‘dynastic’
Present Conatifution just say ‘gynastic’ and dose nol menbon to the ‘male’
B2 present Imperial Houaehold Lew' [ L3487 Article 1 "The tnperig Throme of lapan
shail be suctesded fo by male descendanis in the male Bne of Imperial Ancetiors. ©
This phwase ‘'male descendants in the male lne’ can represent 50 cabed e ides of
‘Bafkes kel or 31 beasl s0me fermaiiing kdea of ‘Hafrid-ikkel

Therelore we thosdd Loy tha! 1Bm idea is oree of Ehe dewp-roobed and eno mpanan
begal postultes {otlowing the long Tenno's Binsory

Continuity 2—Tenno Hirohito, Gengo and Reign

+There arg some visible Continpitied befmeen TWo regimes, naemely the
name Tennd' el and the perics Hirokito” Ramsell even though the

Teand "5 and HirdhE's fors=l Wabui and wubitaniial eament el deciierly
thafgea

*Third one it Syows @ Genga'  ‘Gengo’ it an era narme which repeesenty gach
Tenno's regn. Each Terno hat one eéra name whith & changed immediatedy
aller B death 'We call Bhe ontem ‘Hisi-ihigen’ | namely ‘one ere name for

oo Tenng’, But tha ides of “itised-ithigen’ was orested by Meg) goypimimens in
prder 1o sbrengihen Terno's sutharity

Fourth one i 1he ey of counting the mumber ol each Tenno's teipn Present Tenno
Abshire B allggedly 125* Tenne Thia number dearly g esupposed the conlinuily
o o1 bpast Bebwwen Milp a8 prewe) Terss and Thel regimes
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Conclusion—"amoeba-like situationism’ 1

* ANer Meij Restocation panese people very sarnastly traed to modermage
Japan ard Japanese society basing on the Western civilization. Firstly we
fransplanted & mainly fram Germany and Later from America When we

transplanted the Genman style modern Conatitution | in particular
monarchy, we modified them in ordes 1o conform to Tenna's hestory,
traditeon, and mytholagy.

* And at the time under the Postwar Reform’ we transplanted Amencan
stybe democratic Constitution which is definitely tontrary to the Meij
Constitution. As 1o the Tenno system we accepted articles of the dratt
which wiss prépared by GHO Thete anles dealy denied the authomy
of divine Tenna, Bul even under the present demotratic Censtitutional
regime. Tenno has the highast autharity in Japanese wiety.

Conclusion—"amoeba-like situationism’ ?

We Lan 1y that heitory of Fapantie kegal transplant Irom 197 COmry

1 the Dypatal Caie of modern legal iresnplant Mom Witlein 1o non Wedern
counties. b5 Ml procoss we fsevnd diieetly ransplaceed Aag aluo sy
tranigianted alnodutely ditferesa legal syttoms depending oh the hatonga)
silualioong, naemety Meog Beitooetion and Padtwar Relerm, evesthebess ewpn
now ferew s placed in the conire of sl andy B Consteubion but alvo lapan
&g lapanese wckety. And Ternd it eyvaluates as the persaon wha has the highest
mthordy in fapen

I trend these hiatoncal 301 sty shows Professor Chiba‘s lapanese
“idenility poshidate of & legal fture’, namely ‘amoeba ke YSuationnam’

He 1aid that “the idenbty postulate can be 1een by the Hexbity of the
fapanese people”, and "Thi identity postudate has allowed the Japanese
pogpe to B abbe 20 selogl ome ouboorne of Thelr Wgal system amora beg a6
mune camprling peaiibfteey

-
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Newly Introduced ‘Saiban-in’
Trial

Third Judicial Reform in Modern
Japan

Fobauk| Mucasss
# Wi Pes—y wEty Pessty o Les iLD
v ademy Fonigs LW od brwr Py B! Lemven
S 4 . Cusgmral pud bih g Pusde
Lowria ot Lapdd Byatmesen ot Riia i BBiG
it awhas JUL0 AN POM ywees baerds [amwien Ruaw vill

0 : Introduction

fomeamang pl alumy

Tmilaay » blad = mewslas o bl ba b puiie obba

Saibaan i s Loy mpedueny of P poleid panal St an Wabiter i by grolvisans peiges ared Salloan o

© Nl Rl Peloem ) Bbogberyy bagasts |, Fiesd Pedoem  olior binip B gfor L0/ peoclelivg on Cevemapyy
fpgpasd @y LMY Prok s Bebrm meislog om Aeers s

vl pine 1 Sageed  00F sesavler coeer s Talops Do Do ®
o o My ML ebote B mreves § bl Laharin

+  reerrel Laret i wibich APl acl B ol 5 SHETRRY

Lol imad Lady o v age ol meivhe (e [ hiha Melmbey 0] wibiva ril s B Raly 3000
gl i ageed meated | Fpeas @l victes s Lasly el Bally s dadne liaei
figa d 10 P japle 18 ot the Bfamaton aal @ 0w Bia b Rl anended el foe Des
I L O e e 1 ]

[ pems i g (hilp S0P 4 pudeles Alle] ainl sy piogds el
sy st ey maid e i et 1y ol e aB purriatp il Than b N ke d e Peiehoe abuan a win
sl wld s Wy g vmmandland ba Vher semr el nbomy o agrom] sl e gl el o b T pe ol Law
merebenm il owy B Tiglodser POLL sorviovm el dde ol puovaalsy

mol Chlabay J11] wBslad TP dea® wvibrvn o by Labum i brial
s e baok bergesd day pevay e Frmee Sabue g bl mssesly bo shias
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1 : Pre-history of jury trial in Japan--
two historical facts

S I Wdey Viupt-dematrsy hay ¥l wi wlindoied
el Tievpos ovu nama 193] 1926

ramdy thioagh B rfueacr of Runsan snd German Brvsiution e 5817 1948 demeo afs mosprreni
=il eaend @ owr hpen and domanded fo ewrngle enivend witraps. besdon of ipem®,
Bty botaser mee ol mormees, pic, | Unde B grevre of weh & Sermocrifin mirremend
prrvsemesgr inhrodured hary el

hary Tousd e b on the Wedter s mcasds
Bl Borr werr s durnive Sefecla | Aareety LafeerBnl Rad fo Boaling tans
5 [0 dwberdants coudd rhoiis whesher They 100k use of Jury 1l o nast
But lohs ul Sedondardty waried be be trwd oy by prod pssonal g Frereizow gusrg
#Rily [ O D% o s O maleholl wedl B Si0ed By 17000 aniibevdy boux punda rity
541 gowsrmerent deraed b waoeed

' VGl T) | (s g pits Lty D1l prder Yoo Lo n o igupation wad kot ol s
Frasdly B Dt M By B0 A0 whith e (Onoei el A8 Aisetites prepls
12} Chmsas wan retaned 10 jon o Ounees Tecner by bod sbodiwd

2: ‘Globalization’ and restructuring of
"the shape of our country"

{1l Bacigrourd of miicducing Sadan-im briagd
Wil wide “Globalization” » increasing unification ol tre world  in particulae
eioderry  Thiough mulinaions comgany

+ 50 varess Pelds  technolDgy, COMmmunicition transporation, valous
eas fundamental human rghiy | popular cofure, | et |

v Araresul of such s Globslization each countey Bas been facing with the
necesuty fue vanows redomrm

{2How about Globaliesndn W fapan ¥

() For Glababaalion o lapan Amenica & M ot bsgortant Lacior

*  npartkude from labe 1980 so called “lapan Dedieg’  broke ol

v Aswogs crilicided dfficult sustion of paporting i producty | b peample car
farm industey, electrical applunces. . to lagan

* Therelore Amerca stroegly demanded ‘open the country |, in particila
demanded 1o lapanese government 1o derrgulate the trade and industry
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‘Koizumi Reform of Structure’

18] Rawrges Refyrss of Sinathuer  [borwSeon Egdnerrs | Frvmms swsler 2001 20080
* bt The main drpaen of Globopganans frgem [9000  Prime Windmed Bpifum oo
powerldly procscted retarrm el the Beids ared matieny abee® we call o Daoe behsy
= “Tpapuee Rpfoaen of 517 e
-~ wiagen o Eosumd Betorm of Sincture’ wes relorm asnioun uendseary
® ek el rof posd o oederdal 7 bpe Tribfe. bad @ gl d adiviehirafier
vl Y
“ i 1etorm Rat afen Been debating i parSodle Drorm 19801 bud ueed o be
pastaoned Therline B el palitlal vl v min Sl uiemiiile 1o Biesis
EverTereTT
ol e ihyke o age ol lapenew ooty | Kishers Retorm parsaed Tt Chenge
frowm paidiiies SleaniP CoORIDL sl unl e el kinieny’ [stradtana tlyle ¢
mape o hpswir mxivty | o "efler B lac rewers reviepdy Bypae ax by
Wi B e g vt ol idaRtoR B e plversseanll el lah ety Bl ritis slvaton (o il
warbown conflicn wers wapacied Lo reawe Theveforr muth moee demand for jaficiary Thon belore
= @ apare o teliheog P (orfillls w B e FAeh

Bt L aparrw prewn | iy 1oy reagond e o demaend

Scale of Judiciary in Japan

(€] Why Japanese sociely requires the reform ol judsciary 7

one of the main reasons is scale of judiciary in Japan

»1003 : judge 2,760 [540) prosecutor 1,779 (323 ] Lawyer 26,958
[4,131)

22005 . population e  prosecuted  LAWYeT s 100000 gt

Frange 493862000 5257 1,897 40,233 78
America 293655408 31,281 34,799 1,006,783 365
japan 127687000 2460 1548 21,205 20

*I1 is cheas that peesent judoiary has no Capacity 1o meet the future
demand of Japanese society because of increasing the number of
various conflicts | nat only business matters but also private of lahour
relations, law suit against central and local government, class action
on envieonmentt for example nuclear power plant accidents) and drug
inchuced disaster suig, |.etc.,
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3 : Judicial Reform from 1999 and
Citizen’s Participation to Trial

(L1999, under these circurnslances Justice System Retarm
Council(I5RC) was established by the Cabinet.
* 11 members prominent lawyers, academics and business exeoutives

*Main task is to recommend radical reforms for suitable Judiciary in
the now ear of Globalization.

(2) basic principles and main issues of Judicial Reform

*2001 ; Final Report “Recommendotions of the Justice System Reform
Council; For @ histice System to Support fopan in the 2Ist Century™
{Enghish Version, 2001)

*Chapter | "Fundamental Philosophly and Directions for Reform of the
listce Systermn™

Basic Principles and Fundamental
Tasks (1)

(ajbasic principles and fundamental tasks ;

*"What commonly underlies these reforms is the will that each
and every person will break out of the consciousness of being
poverned object and will becoame a governing subject , with
autonomy and bearing social responsibility, . [This refarm]| aime
to tie these various reforms together organically under “the rule
of lyw"

*"Reflecting on this country’s history.., this Council has

determined that the fundamental task for reform of the justice
system is to define clearly "what we must do to transform both
the spirit of the law and the rule of law into the flesh and blood
of this country, so thint they become "the shape of our country™
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Basic Principles and Fundamental
Tasks (2)

Ong of the ®ow snpoman 1 oF paios Reiorm 5 e chengs
tom iradtional image ol laparewr people, namely  Ting govened
vhppcl fo governeng witgacl’ . And the mew mage " gosermng
fuabuet T ecri ety leflows i frlioulad Lap anese di1iPes§ S Fve
DA RpANO N 10 wareta b Dbl ey g kadesg nhe prigd

» Ang gl Bppon ways Bt des! image of [apanese 100y | BRE wECirly
mhere the prowpls pod ides ol e ol ba’ @ #noegh penerabed
Thawr efars torm “rule of B’ it e ol 5he moat important key moedy o B
Beper| g Theiwl ey i paelial iehiiis i e T1® Dpelury

" Thes wdea Sbout the priacipie ol Tule of lea’ dppreierm The B3 Th It parppelarly Ameneen
e ity mihe e Bhe precpie andd ied of Tule ol law” K Othe haas conde et ened
e relor ¢ lewepen play sy snpartand e ol the polixs sgonomaal ard o
ki

‘establishment of the popular base,
public trust in the justice system’(1)

ib} Report points oul theee basic poboes Ol judical refasm |

= Foal | eaty aLiess Do judicisry « make the pAalile WSlem pabei 10 uld, daler 10
wngerilang and e sefiabie  |or presnle | sjwed up @l the 12id, 1evine of baue
Law particularly credl and creanal b, enlanierent of Logal A2 and

m-t.lhlnf:mnt

od Japan kegal Suppord Center in cach peelectures, el

» Second - mereasing the gualBy and gquasitity of lawyers
'Third . “pstabisteeent of the poduiar basd, Pubic trust i the patice systecs shal
be entanced by iniroduong @ yystem e which the people partcapate 0 lepal

protesdings and Imiocgh olber medsunes ©

Thia Ikerd polcy tlearty teprewats the baiic ides ol iInbrodux lion ol Sakin-m aitem
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‘establishment of the popular base,
public trust in the justice system’(2)

°H the people become more widely involved in the administration
of justice together with legal professionals, the interface between
the justice systern and the people will becoeme broader in scabe and

¥ understanding of the justice system will rise, and the
pustice system and trial process will become easier for the public to
understand. As a resubt, @ much firmer popular base of the justice
system will be established.”

“As 3 new system for popular participation in Iigation proceedings
.an m Il be intr 1 ion of criminal ¢ L
Under this new system, the general public can work in cooperatson
with judges, sharing responsibility for and becoming involved in
deciding the cazes autonomousty and meaningfully.

‘establishment of the popular base,
public trust in the justice system’(3)

These Tasd paragraphs cleatly represent the core kdea of Saibas-@ Syifeen
which was introduced in 2009; namely as 8 resull of the callaboration
Btween professional judges and lay <Mirens in The crimenal bl , public
understanding and trust 1o judiciary are enhanced and popufar base o
padiciary = estabished,

2004 | ﬁamﬁ on ik Final repeet special Law lor introducng the new
Saiban-in trial was enacted namely * Act conterming Parficipotion of Loy
Assessors in Criemina! Trials [Sadancin Act) * . And after five years
preparaion term it was enforced in 2009

ef “lapan Quasi- lury{Sadan-inlLaw : An Annotated Trandlation of
The Act Concemning Participatson of Lay Assessors In Crimenal Trials™ |
Kerd Andesson and Emma Saing, Asian Poecific Law and Polcy Journal,
wol b, lssue 1{Winter 2005
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4 : Some Features of Saiban-in Trial
and Its Basic Structure

[k} some ieaures of Seban-in trial companng with two Westem styles and Koican
hury waem [2D06)
8} Arglo-Ammerican pry wwtem lor essmgle Ametaa ;
12 perors are selpcied &1 random from Bhe plectorsd regivter and o8 for
unly one cane. Dedendasts Can chatne whether they take use of i of
not, because ihey have the Consifutional ‘'right 10 & specdy and pubia brigl by an
impartial pery ‘LAmendments At B] They uranimously derade just only guilty
or rot-guiky A bo the appeal defendants can aporal af guilty verdct. bat
prosecutons cannot appeal at rol-guilly verdet becavae ol the double popardy rule
|8 Continesia jury yystem for example Germasy |
Bastcally 5 juroes are appointed among parnboular groups of people for live yean
Saipect cated afe Bl 1P cases which Caf Be sihtend ed 1O one OF G¥ed yeal s
impracnment. Together with pefges they decide not anly polty ot net-paity
but aha wotenor They detide baslcaby by magrity, ket a1 the guilty cme
al least twe third pf the panel should sgree Doth defendants and proseculons
can apoeal whichever guily or not-gu iy

Some Features of Saiban-in Trial(1)

[ch Korean Jury System weas imrodhuced in 2008 Bt a1 the mamenl i
i lemiative. AMer investigation ardl debberation concermmg Lo the veal
situation it 18 scheduled Lo Be revised and lized five yoars later,

Basa strcture of Xorean jury syaiem
* jurars are selected from electoral register
*pumber of jurors ;5,79 depending on the case’s graveness
ssubgect cases ; felony and ooty the case which defendants want to
be tried by Jury tnal  ard even when defendants want the pury trial padges
can finaly decade whether they tey the case by jury tnal or nat
*jury alone decades only guilty of pot-guilty by unanimity  and
jury verdhon dose nod bind the judges but ® judge pronountes the
diflerent sentence from jury verdict judge has to geve the reason
why the sentence differs from the verdict
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Some Features of Saiban-in Trial(2)

|d) SaEban-in spate 0 kapan
* Baukcafy & Saibas e aie selected at random liom the electoral regabes and
ot for only one cawe | bmically Angie- Ametican syl
* Togethet with thepe grolesions! idpes Saibaa-i decite
ot enly guity of fct-guiky but aho wrtenie,
Ard subjedt case are basically Belony ¢ havrally German ityle
* Both detendants and prosecutics Can appeal whchever guity or not -
ety Germman slyle

lapanmiae yyitem 5 the misture ol the both of the Westorn models But batically B b
mpdeted on e Contenental syatem, in partoular aa 1o the cotroboraton of lay

Pt hens ahd g o judgimeiit and 1he power ol apgeal By SaBanin and
prenesurion,

Therplore we can say 18at garaliesbng wilth Korean jury wyybern Lapaneve Saban-in frigl
can e § new moded of Cibaen's partcigation bo freal i ROn-WesTern CouniTkes i
partubar in Adlan counliiet

(2)basic articles of Saiban-in
Act(2004)(1)
| gensral prowison |

Wor ] Papoie "Thiegh 102 DarCipatan i o vin 3l proceediags of By 53t iins, st have bass
tebniBed froev armateng Ui Seopie, mit® aptged, (s IegHamos seeks D contndole 1o e
PRRMEn oF I Puliac’s Linderisetaing of the jefensd tyviem ol thesntyy 530 e Lonlaence

i

Pl s the vest Sefaration of Gl Hegesd's ruien (8o of Sedan o Sial

M.’t mmrmmmmuumru- "L {mem nmmm1wq,an

e ﬁmﬂ it ) wSh 1908 TICRNTL.ARE e chae 8 2k o veicrad crtotunl gt

1 “When Bate are Prree patdges Bar the pefiead panel @l the preceeg parsprach, the nusber o
Ly @8 b 5005 shill T im ©

Blat subpen] Casks de o TdSay|grave C1one) Ciries, Tepataly sapder od Loy byry fesulling
M Seath We baeer no M bmrprbiosemerd st an mamd messeng Becaune after 1em year 0 privon
there o po g thl prconer ca gef penle

Eond maen pape pteona] case wia® Sone not inchade the death n deag ETTLRRATY Can e
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basic articles of Saiban-in Act(2004)(2)

* A3 Exceptions from the Subject Cases

“the District Court shall determine that & case within evther articke 21 (iH#
um!h&u!nhhﬂ.&dﬂﬂ:ﬁﬂ&ﬂﬂ&%ﬂr&nwﬁmﬂ
recognizes that thete are condiLsoms that make 1 dilficult 10 guarantee lay
assessoe candidates’ appearance .. due 1o the lay assessors’ fear of
W to their peatefisd enstence or thed fear of added
injury b a lay assessor candidate . anising froen the defendant’s
siMtements of statements of 32 member of an organized group ...~

Legisdator says Ehat this article is concerning 10 the Cases on
terrorism and erganited gangs , namely laganese maha 40 called
Wakuizd" group. In Japan Lerrodiam it SCtually not 30 serious (Wue
But the crime by Yakuea is very senous social problern. Therefore
this article’s main target is Yatuza cases. In this sense this article is
peculiar te lapanese Saban-in trial

basic articles of Saiban-in Act{2004)(3)

[ daan v & tan 500 Bav pgeal poweer betwsen pedgem e dadun an |

Bk Pty of bosllges a8l Ly Aaiaishin

“Foe crven haewiled By 8 ol pasel | paapet 02 lay Ssleanns [hawe re sl Bt
L ppamraning Ak o ppwiyen Lewt el ot diarurn bl Oeled S kT le e

i B dependeacs of Lay Asenian [eercne of Awthoniy
“Liy @ seiiry w1ty ol Thed s onily el ejmndeiiTy

Bhe [ bt of lagan | Ad Te povdet e Lave podesdie of Bhe
rdependencs of jatgen X8 et v B insesandend o1 the
rarsr e ol e ivims i e @0 i WMal b bl redy by s { e Batas
aret the Lews ©

Akl Prigiple ol Fris Cadeid1aas
“Repardmyg decniom o wha® B by soenon partepsts Latpe goed Ly praenice anw bath
prinabed tx dercs lipety bawsd oo the grengs of the svidence ©

Fhw o prieret 0f Db @ndidhe b Thar Litor i ] B Srsaly ibiberader e of Sabun ie
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basic articles of Saiban-in Act{2004)(4)

Art, 67 Verdict
“A decnion mvolving lay assessors” participation in g debkberaticer . waill be
by maigrity poinion of 1h ! e j pane!, which shall inglude

4
both an empanetied judge a Oy a%3e4501,

This arsiche includes the next points
{albas equality of power between judges and Saban in
{blbasically decivion by majority
{clbut theve ks ore restriction , namely “shall inciude bath’
This phrase means that in the case of acguittal=not gudty majoeity
nube is applied. 8ut in the case of convictions sguilly the werdict mst also
olitain the concumence of at least coe prolessional pudges
Basically majonty rale bul there should be same “safety net’ for protecting
defendants” basic human right from prolessional view point.,

[Saiban-in’s Duty to Protect
Privileged Information]

TArt. 70 Delberation Secnecy

"Il natipn lrom The delberatorm perticulacs thal liy Esessors are allowed ep
hear, the apavona and the numbies of both udges or Lay anvessars whe beld [Fayve
opinces (herpatier “defberabon secrets “1hall not be revealed ©

*Art. 79 Coimes of Lay Assessors Leaking Secrets

“When [Saan-n] lead deliberaton serrets o ther secrets arned n their
employment, they e Wutpec 10 5 Free of up o Y500 000 andloe Impracnment fe up
1o i mamnibg

2. Perions who were employed i by ddessors o reterve by assesson will be
treated the warse #i in lhe prrordng Do agrapls wihen conrered by any of 2he folowrg
Bems-©

Thes 5 viey P awy dutty o Saiban-isn wiuch a5 be sanctioned Iy punihenest. Ths
articke b ohe o The Mo probitesnatic ariches which Yun been chicimng whethei
we WOl revive o not. Because it i leared that yuch o heavy Butden tauye
garmmnan Cilizen's antatty sy et Sadan-io tiad ikl Bul &l leaat at the
mament theee iy no cane which hay been chaiged by B crame
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[Deliberation ]

AL B Deibarmions

Dol Dt At O CheC ) vl will e conduCted wilh empaneSed jutges 25 iy
mieisors. 3 The Ly sasesaios shall pitend The dediborstgng of the preceding
paragraph and gEprEs an opeaon

5 In delberations __ the dhef judge shall . maling arangements 30 that
geiibieration st cindy uederstandable for the Ly aissessori. providing sullicens
opporiunity for the by axesscrs 1o voce Eheir opanion), nd S0 forth, 4o that lay
avpessors are wihoiently able to cetoute thew dubes”

ol Adt. 51 Coniniation & Lay Adsidadii’ Redpandibilithes "ludige,
prageduless, and delense coutined shal endeavor ta mabe thak guxh and
casy o undersfand 1o Ehat lay assesson are gtie 10 perform yadficiontly
thpar duties without they reyponaibi bty becormeng onerpus.”

Thice Dl @Il &g virry Eetmant lor daciess of Sabann trial Bivauwe tor
‘whlabibtheneed Of populsr Dide’ € 8 necessady for Saihen-in o be abée 1D
undiriatssd Both trial = the Ot e and deliberation, and actively MEent 10
the debier@Bion

4 : Public Opinion on the Saiban-in
Trial--Before and After

» 3, August, 2009 ; first case by Saiban-in trial murder case in Tokyo
District Court

* On the day President of Japan Bar Association gave a formal
statement |
historical day ot only for Creminal Justice but also lapanese sooety
because by introduting Saiban-in system Japanese people’s
understanding and therefore the trust for judiciany will be promoted

* b mentoned just the main principles and tasks of Final Repost

Byl how about lapanese pepple’s evaluation for Saiban-imn trial?
We can say that the evaluation dramatically changed before
and after the introduction,
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4-1, Before the Introduction

4-1-1; very ungapular among Jlapanese peaple
supreme Court published the resull of opinion pall among 10500
people in 2008

*05 9% : know about introduction of Saiban-in
fintention to attend)
4.4 56 : want 1o attend
=11.19% :do not mind to attend
15 9% positive answer

* 44.8% : do not want to attend, but i 1 is obbigatory, can not avoid
ef. law-abiding spirit of lapanese people
*  37.6% :even il it is obligatory, do not want 1o attend
829 nogativr answer

4-1-2; why many Japanese people do
not want ?

[the reason why they da not want to attend |
* 75.3%: fee! heavy responsibility because their judgmem
decides defendant fate
* £1,5%: no confidence to bear the responsibility of trial

* These answers are very natural, in particulor in Japan we
have death penalty and all the cases which can be punished
by death penalty are tried by 5aiban-in trial,
as of October, 2011 10 sentences of death penalty

- and alo Saiban-in faces very taugh decision lor example in the case
of ‘robbery plis murder’ . Becawse in this case Satban-in has no
choice without death penalty or life imprisonment. They should
choose death or not

— 476 — (2168)




Oy Ry RERET 7)HERT-A7-MIZBIA [TVT - 770 hoikR] &% (2011-20128) offh

4-1-3; cultural reason related to way
of thinking and behavior (1)

Data shows 52.7 % no confidence to give opinion with egual status as judge
This is wery common to all over the world . 8ut how about something ke
cutiural features which are allegedly peculiar to lapaneie people 7

(@)% is eradesanally said that Japanese people attach very high impartance

1o the sooial rank and therefore are very submissne 10 authoritative
persom

B itis 50, it resuins that Sadban-in can Aol give theid own apinsons
whith ase different from judge’s ene

(blado it is sad that lapanese people have strong group-oriented tendency

and therefore they dislike to give didferent opinion from other member of
the group. And mare generally speaking lapanese people are not good at
discussion and in particular sell-assertion
Again il iLis a0, it eesults that S5aban-in can not give the own ppinan
which are dilferent from other membec’s of at least majerily Gpinicn

cultural reason related to way of
thinking and behavior (2)

* Many Oppoaents againgt int1oduition of Saikan-in s msisied that
therelpre Japaneie people are nol suitabie for the task of Saiban-mn,

+ Thies topic has dhose connection with lapanese people’s kegal consciousness
which is one of the most popular ane in Scciology of Law.

' Most chassical opanion on this topic - Late Professor Takeyoshi Kawasima
“lapanese Lega! Consciowsness”| 1978)in lapanese)ane of his masterpiece )
in the tradsbianal lapanese people’s legal constiousness concept of rght
and duty is mal so smportant and they don't want to assert their can right
ewven (f they have the right. Funthermaore Jlapanese people do not want to
sobve their conflicting probilenis basing on the law. Theredode they don't

Want £g go B0 Thit 00w

+ Thay lamous 1hesis has already been denied not only by lapanese scholaes
bt abuo American in panticuds legsl sociologist's researches on lapanese
people and sooety
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4-2 ; After the introduction(1)

* result of questichnaite 1o Seban-in

Supreme Court conducted a survey of 8 the former Seiban-in who were in
charge from Mnuary to Becember, 2010 about their esperiences a3 Saiban-in.
The total nember was around 1, 1600 Saiban-in and around 1800 cases.

11} [howe mauch could understand trial in the court]
63.1%; could pasiy understand
28.6%; could understand
02 % positive answer
7. 1%%; difficult to understand
7 9% megative answer
(71 [sense of fulfidlment at the deliberation)
T1A%:, could enaugh discuss together
T 1% not encugh 20 1%; not sure
7 80 negative snawer

After the introduction(2)

{3)limpression of attending Lo the trial as Saiban-in)
95.5%; very good and valuable experience
35,79, good experience

over 95 % positive answer
1%; do not think good experence

{2}[5albanin at press conference |

At the press conference just after finishing the duty as Saiban-in they
gave their own very reasonable opinkons about the case and some
times mentioned Lo the situation where various different opinions are
discussed among 5aiban-in and judges(however, unfortunately, they
could not mention the concrete content of their discussion because of
their duty of deliberation secrets )
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After the introduction(3)

*Judging from these data, a1 least at this moment, which clearby
shows the pasitive situation, we ¢an say that what opponenits said
befare introduction was groundbess. And lots of lawyers and
researchers including me are giving the high reputation to the ability
and sincerity of lots af Saban-in,

3 May, 2011 which is memaorial day of Constitution of Japan_ 1945
President of Supreme Court gave formal statement

mentioned firstly to disaster in this March and secondly 1o Salban-n
trial

Me said  already about 190D cases sentenced and about 15000
people experienced Saiban-in and they sincerely tackled to their duty
as Saiban-in and also they are evaluating highly their experience a5
Saiban-in,

It # clear that he bears the resull of guestionnaire in his mind

5 : Future Tasks—Conclusion

Sabann Rot, Baditiong! Clogae Attt 8 |breeisigation] "Wheee adkditional ingestigaton infg
the stabus of the Lre's impleme niaton o !an;::d as mecewsary three pean afier the liw
o il e #Megt, Baded on thine setad b the reerserel Wil erdle The pedeysary

; 1 Lt the ayilem ef iy miiesicr gieleipalaon in crissinal Braf can 4
mﬁ 4 palicipation in fuitics 1o realite sdeguately i mode i The foundation of oo
Coantry § padheoaa! BysLEm

Lame problematc i whet® shodd by revaed in lutae

| sty 20 prenedt the deliberaan usdie

|uldeath denence by Salan- i eal

jditerm o ore Erliad  how many comuecytive ays can the Cogrt berd Saiban-im 3
Jehwictin’s family™s participation Do Sabaein Bidd  Sailds 4 sIF0fg 1yallng 1 vl L
family™4 retalaony teebng

[Frome regdation of news phoed 8w Saban-in prials caae  #fhect of news sboin the cae
pn Sadian-n
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